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Earty & Lane ef al. vs. Otivern & Norton ef al. 


. Hearsay as to transactions indicative of fraud, is not admissible 
evidence, by affidavit or otherwise, on the hearing of an application 
for injunction and receiver. Matter that would be rejected at the 
main trial should have no influence on a preliminary examination. 

. Where, upon the facts in the record, the result of an interlocutory 
proceeding before the chancellor is unobjectionable, his refusal to 
hold another sitting to give opportunity for further argument is no 
cause for ordering a re-hearing, though there was inequality in the 
time for argument which the counsel for the respective parties en— 
joyed, Sunday having intervened whilst the counsel in conclusion 
was speaking, and when his intended address was but partially de- 
livered. 

. A judge from another circuit, who, upon an interlocutory proceed- 
ing at chambers, in the county where the main cause is pending, 
has legally presided, may reserve his decision until after his return 
home, and may there mature it, reduce it to writing, and transmit 
it from thence to the proper clerk for record. He need not remain 
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in the circuit in which the hearing was had, nor return to it, for 
the mere purpose of making up and promulgating his judgment. 

. Though on the facts and circumstances which the bill, answer, affi- 
davits, books, letters and other documents bring into view, a prob- 
able case be made of fraud in the purchase of goods from the com- 
plainants by their customer, and in the appropriation of the same 
to the sole benefit of one favored creditor, first as security to him 
by mortgage, and ultimately as payment to him by sale and delivery, 
the goods being and remaining unpaid for by the customer, and the 
object of the present bill being to reclaim and recover them by 
the complainants on their original title as undivested by reason 
of the frauds practiced in obtaining and misapplying them, the 
discretion of the chancellor in refusing an injunction and the ap- 
pointment of a receiver as means of securing the forthcoming of 
the goods or their proceeds, will not be controlled where the ability 
of the favored creditor (in whose possession the goods are) to re- 
spond to any decree likely to be rendered against him upon the bill, 
is, though not certain, reasonably probable—no less probable, ap- 
parently, than the right of the complainants to have a decree against 
him. 


Injunction and receiver. Evidence. Argument. Prac- 


tice in the Superior Court. Sales. Frandulent conveyance. 
Before Judge Lawson. Bibb County. At Chambers. 
January 29, 1879. 


Early & Lane and others filed a creditors’ bill against 
Uliver & Norton and Douglass, making, in brief, the fol- 
lowing case : 

On October 25, 1877, there was in existence in the city 
of Macon a firm doing business under the name of Oliver, 
Douglass & Co. Owing to a general belief in the solvency 
of Douglass, this partnership had fair credit, and stood well 
with the business community. On the day and year afore- 
said this firm was dissolved by the withdrawal of Douglass, 
but the same business was continued by the other partners 
under the name of Oliver & Norton. Complainants having 
sold to the former firm, continued to supply their success- 
ors with such goods as they required in the general hard- 
ware business, which they conducted. During the year 
1878, and especially in the months of September, October 
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and December, they sold to them goods amounting to nearly 
$12,000.00 a large portion of which still constitute a part 
of their stock. When the commercial paper given for such 
goods matured, said Oliver & Norton declined to pay the 
same, informed complainants that they had sold their entire 
stock to Douglass, that they had nothing and could pay 
nothing. Astonished at this proceeding, complainants 
sought for an explanation, but Oliver & Norton simply re- 
ferred them to their counsel, and the latter declined to give 
them any information. They then went to the records of 
Bibb county and there found a mortgage covering said 
stock of goods, dated November 20, 1878, recorded the 
18th day of the following month, purporting to be to se- 
cure the said Douglass in the payment of two notes, each 
for $8,135.72, one due at thirty and the other at sixty days 
from date. On the day of its record said O. & N. made a 
bill of sale of said stock to said Douglass in full satisfaction 
of the mortgage. This mortgage and bill of sale complain- 
ants insist are void for the following reasons : 

1. At the date of the bill of sale there was nothing due 
on the mortgage. 

2. On November 20, 1878, said stock of goods was only 
worth $15,000.00. The mortgage could not cover a larger 
amount than was present at the time of its execution. 
When the bill of sale was made, goods to the amount of 
$20,000.00, or other large sum, had been added by the 
fraudulent purchases of O. & N., to swell said stock for the 
benefit of Douglass, of all of which he was fully cognizant, 
participating in the fraud. 

3. The indebtedness to Douglass, if any existed, was sub- 
sisting before the fraudulent purchases aforesaid. Doug- 
lass had an intimate knowledge of the business of the firm 
—was the brother-in-law of Norton, and participated in the 
fraud perpetrated, attempting to collect the amount of his 
pretended indebtedness out of the goods of complainants, 
under the forms of law. O. & N. never intended to pay 
for said goods when they purchased ; they then had in view 
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the fraud which they are now attempting to execute, and 
Douglass procured the mortgage and bill of sale for the 
purpose of appropriating the property of complainants to 
his own use. 

Most of complainants do business at a considerable dis- 
tance from the city of Macon, and in selling goods to the 
above named firm, were necessarily compelled to rely upon 
the integrity of the members thereof. To inform them- 
selves of their financial standing they called upon O. & N. 
. for statements of the condition of their business from time 
to time, and their replies showed such business to be thor- 
oughly solvent. (The statements are set out in the bill and 
are utterly inconsistent with the facts subsequently devel- 
oped.) If they were indebted to Douglass in the large sum 
now claimed when those replies were made, the statements 
then forwarded were thoroughly false and fraudulent. If 
they were not indebted to Douglass, then he is endeavor- 
ing by a thin and patent fraud to take the property of com- 
plainants for his own benefit, or for the benefit of O. & N., 
or of both jointly. 

Compiainants, before selling to O. & N., applied to Doug- 
lass for information as to their financial standing, and he 
sedulously sought to produce the impression that the firm 
was sulvent and worthy of credit. (The bill then specifies 
an instance.) 

For each of complainants to take out legal process, 
whether by attachment for the purchase money, or attach- 
ment against O. & N. as fraudulent debtors, would lead to 
a great number of separate suits. To bring simply com- 
mon law actions would be useless, as O. & N. have no prop- 
erty subject to the payment of their debts, save said stock 
of goods. Therefore the equitable powers of the court are 
indispensable. 

They therefore pray that defendants be enjoined from 
further interfering with said goods, that the bill of sale to 
Douglass be set aside as fraudulent and void, and that a 
receiver be appointed to take charge of said stock and to 
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sell the same as directed by the chancellor. Discovery was 
waived. 

By an amendment, complainants presented the following 
facts : 

By reason of the misrepresentations, fraud, etc., charged 
in the bill, the title to the said goods did not pass to O. 
& N., but remained in complainants. 

Complainants charge, as an additional badge of fraud, 
that since said pretended sale, Douglass, by his agents, has 
been offering said stock for sale at prices below the market 
value. ° 

They further charge that Douglass is of doubtful sol- 
vency, if not actually insolvent. Besides a tax upon a 
stock of merchandise in Savannah, he pays tax upon only 
$8,000.00 of real estate, upon which there is a mortgage toa 
Loan Association to securean advance of $5,000.00, There 
are three other mortgages upon such realty in favor of his 
son, amounts now unknown. From information derived 
from one ef the defendants, unless Douglass succeeds in 
paying the debt of O. & N. te him with complainants’ 
goods, his financial condition will be exceedingly precarious 
and his insolvency inevitable. He returns merchandise for 
taxation in Savannah only $5,000.00, and furniture $300.00. 
In Bibb county he only returns $14,000.00 in real estate, 
upon which there is a mortgage made August 11, 1877, to 
secure a note due twelve months after date, for $5,600.00, 
with ten per cent. interest. He would be wholly unable to 
pay complainants’ debts should it be so decreed. They 
pray that the sales by them to O. & N. be rescinded, and 
the goods so bought turned over to the receiver. 

The answers ef the defendants denied every material 
allegation in the bill. Douglass alleged that at the time of 
the sale tv him of the stock of goods, O. & N. were bona 
Jide indebted to him in the sum of $18,200.00, which was 
more than the value of the property conveyed to him in 
satisfaction thereof. He asserted that they had the right 
to prefer him; he denied that he had ever made any rep- 
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resentations to any of complainants as to the solvency of 
O. & N., and gave his version of the conversation had with 
the agent of one of the complainants referred to in the 
bill. 

In an affidavit subsequently made, he stated that he was 
worth in real estate located in Savannah and Macon, $28,- 
000.00 ; in stock of goods and other personalty Jecated in 
Savannah, $10,000.00, and that he did not owe exceeding 
$5,000.00. He therefore insisted that he was so.vent, and 
amply able to respond to any decree that might be rendered 
against him. 

Numerous affidavits pro and con were introduced, some 
in reference to the value of the stock at the time of the 
mortgage, at the time of the sale, ete., in reference to mu- 
tilation of books by defendants, a mysterious entry on the 
account of Douglass with O. & N. to his credit, as follows : 
“Services to October 27, $10,427.25,” whilst complain- 
ants claimed he had never rendered any such services. 
Other testimony consisting of accounts, letters, statements, 
etc., were introduced, all of which is deemed immaterial 
here. 

Two affidavits were offered by complainants in which the 
affiants testified purely upon the information of others. 
These the chancellor regarded as hearsay aud refused to 
consider. 

The application for injunction was heard at Macon, in the 
county of Bibb, before Judge Lawson, of the Ocmulgee 
circuit, Judge Simmons, of the Macon circuit, being provi- 
dentially absent from the state. 

When the evidence closed, it was then a few minutes 
past nine o’clock p. m., on Saturday evening, and complain- 
ants suggested to the chancellor that it would be better to 
adjourn until Monday, but on his expressing a desire to 
finish so as to return to Eatonton on the seven o’clock train 
in the morning, they proposed to divide the time equally 
with the defendants until midnight, as in their view it would 
be illegal to go on beyond that hour. Defendants’ counsel 
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stated that he would not consume more than one hour and 
a half in his argument. Counsel for complainants had oc- 
cupied forty minutes of the time when counsel for defend- 
ants began his argument. When he had proceeded for one 
hour and a half, his attention was called to the agreement, 
and the chancellor requested to enforce the same. To this 
the counsel objected, and the chancellor ruled that he had 
no authority to limit the argument. Counsel for defend- 
ants continued until twelve minutes of the hour of twelve, 
thus leaving to complainants for a concluding argument 
only about twelve minutes. After the argument, the chan- 
cellor carried the papers to Eatonton, in the county of Put- 
nam, and at the latter place passed an order refusing the 
injunction and the appointment of a receiver. He directed 
that this order be entered on the minutes of Bibb superior 
court. To this order complainants excepted, and assign 
error as follows: 

1. That the chancellor erred in refusing to consider the 
affidavits hereinbefore referred to, on the ground that they 
were based on hearsay. 

2. That he erred in refusing said injunction and the ap- 
pointment of a receiver under the circumstances, and in 
the manner stated. 

3. That he erred in refusing to adjourn the hearing of 
the application from Saturday night until Monday, in order 
to allow complainants more time for argument. 


Hitt & Harris; Taos. Witumeuam, Jr.; C. L. Barriert; 
R. K. Hines; Brounr & Harpeman; Nissetrs & Pierce; 
W. A. Pos, for plaintiffs in error, cited Code, §§2634, 2635, 
3173, 3174; Kerr on F. & M., 108, 110; 9 G. & J., 220; 
2 La., 81; 8 Cal., 207; 2 Mass., 236; 12 Pick., 307; 19 Mo., 
36; 24 N. Y., 139; 3 Whart,, 369; 42 Ga., 46; 58 7d., 50; 
62 7b., 157; Code, §§1952, 1953; 53 N. Y., 462; 1 Paige, 
492; 2 Ib., 169. 


Lanier & Anperson, for defendants, cited Kerr on F. & 
M., 108, 109, note; 20 Mo., 546; 42 @a., 46, 124; 58 Zb., 
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50; 2 Woods, 215; 1 Wall., 330; 1 Paige, 305, 491; 9 
Wend., 548; 23 Jb., 370; 3 Kern., 161; 18. & M., 45; 5 
Ill., 387; 8 Fla., 405; 53 N. Y., 462; 4 Cow., 717; 2 Dev. 
& B., 360. 


BLECKLEY, Justice. 


1. Why should hearsay as to ordinary matters of fact be 
evidence on applications for interlocutory remedies, such 
as injunction and the appointment of a receiver, when 
such testimony would, under the rules of law, have to be 
rejected at the final hearing of the cause, and could there- 
fore have no influence on the ultimate result? And of 
what use would be the reception, by the chancellor, of 
affidavits to which he should not look in making up his 
judgment? They would be useless lumber, and only swell 
the volume of papers in the case. In the affidavits rejected, 
the affiants deposed to nothing of the least materiality, 
upon their own knowledge; their statements rested on 
information derived from others. 

2. Ample opportunity for full argument is certainly an 
important right to the parties, and if denied on the main 
trial of a case, civil or criminal, the denial would furnish 
sufficient reason, generally, for a new trial. 49 Ga., 255; 
55 7b., 466; 60 7b., 367. In that stage of litigation, even 
when the merits are clearly against the losing party, he 
should have such mental satisfaction as he could derive from 
having finished his speech. He should not be slaughtered 
with his address warm in his bosom, alive and undelivered. 
His case being finally and forever lost, with his argument 
unheard, he would feel perhaps, and sometimes justly feel, 
that the outrage of deciding without hearing him was 
greater, far greater, than the calamity of the adverse decis- 
ion itself. He might get justice, but with it a wound from 
the court more painful than any justice which the court 
could administer; for it is not impossible that a suppressed 
speech may occasion more mental torture than a lost case. 
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The anguish of having something to say and wanting to 
say it, of feeling that you have a right to say it, and of 
being cut off by a peremptory exercise of authority, is, no 
doubt, intense. Even a child will chafe under it, however 
inured to the habit of obedience. A suitor accustomed to 
demand and receive all his rights, and to seeing the like 
rights of others usually respected, may well protest; and, 
of course, it is substantially the same to him whether he is 
silenced personally, or whether the silence is imposed upon 
his advocate or counsel. Courts are as much bound to 
abstain from violating rights of practice as rights of prin- 
ciple. The method ordained by law to reach justice is 
through a trial; and no final trial is full and complete under 
our system, without the argument of the parties or their 
counsel, or both, if they choose to exercise the privilege of 
discussion. So useful is the aid of argument in elucidating 
the real merits of a controversy and distinguishing the 
right side from the wrong, that for the sake of its business 
utility, aside from its bearing on the mental satisfaction of 
the parties, there is every reason for vindicating the privi- 
lege, as a mere privilege, in all final trials. Perhaps, too, 
the right itself may be hardly less perfect in interlocutory 
stages of the proceedings, whenever an order is to be made 
or judgment rendered. We need not now determine 
whether, in these minor and subordinate matters, it is sub- 
ject to some discretion or not. Ina perfectly clear case, it 
might possibly be incumbent upon the chancellor to indulge 
the doomed party and his counsel in “ beating the air,” and 
hear them as fully as if the interlocutory question under 
consideration were really debatable; but whether it is or 
not may be left open for the present. It is certain that 
the result itself of an application for an injunction and the 
" appointment of a receiver, is largely a matter of discretion ; 
whereas, generally, the result of final trial is, as far as 
practicable, governed by strict right. There is thus a wide 
difference between temporary-and permanent defeat—be- 
tween losing a mere step and faiilng to win the race. The 
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step of injunction and receiver before decree, is collateral 
rather than direct; it is an effort to collect together and 
secure the fruits of victory before completing the march 
and fighting the battle. The propriety of this advance 
raid into the enemy’s camp under the safe conduct of the 
chancellor, by a near cut, is for his determination ; and his 
discretion respecting it is broad and ample. He must, it is 
true, exercise his discretion wisely and not abuse it. Cases 
there are so clear that not to grant his assistance would be 
obvious error, and other cases so clear on the opposite side 
that to grant it would be equally erroneous. Though a 
high functionary, he is responsible to government, and 
where it is seen that he has mistaken his duty, he may be 
corrected. But in a doubtful instance, the result of the 
application must abide his discretion, and abide it to the 
end. This being so, when the result reached by him is sat- 
isfactory to the reviewing court, as well as tu himself, must 
his discretionary order be reversed, and the interlocutory 
question be remanded, just to hear an undelivered or the 
conclusion of an unfinished argument? Suppose there 
were any number of errors in the means of reaching the 
decision, after the competent evidence offered was all ad- 
mitted, and the incompetent all rejected, and that the 
refusal to adjourn over until Monday was one of them 
(and it may have been, though we will not say that it was), 
are we to nullify a sound discretionary order, and a nega- 
tive one at that, not to correct 2¢, but to correct the im- 
proper denial of a motion to adjourn? The argument 
which the inopportune arrival of Sunday cut short below, 
has at least, we may believe, been produced before us in all 
its proportions ; and though it was both able and extended, 
we cannot think that it would or should have been followed 
by a different judgment if the chancellor had heard every 
word of it. We are sure, if he had heard it and had stood 
out against it, we would not have forced him to yield; 
then, shall we oblige him or some other judge to listen to 
it by way of experiment to verify its actual effect on a 
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judicial mind other than our own? Shall'we not rather, as 
it fails to convince us, assume that, though excellent and 
forcible, it is inherently unconvincing in the face. of the 
evidence in the record ? 

3. The judge of the Ocmulgee circuit, in the absence of 
the judge of the Macon circuit, attended at Macon, where 
the cause was pending, and heard the evidence, and also 
the argument so far as he could hear it without encroaching 
upon the Sabbath or remaining over till a succeeding day. 
He then returned to his home in his own circuit, and there 
made up his judgment, reduced it to writing, and sent it 
to the clerk for record. The law fixes no particular place 
for these extraordinary remedies in chancery to be acted 
upon. The whole proceeding might have been had in the 
Ocmulgee circuit, The judge could, if he had pleased, 
have declined to meet the parties and their counsel at 
Macon, and could have held his sitting from beginning to 
end at Eatonton, or elsewhere in hisown circuit. He was act- 
ing at chambers, and might open his chambers where it suited 
him—certainly at any place within either of the two circuits. 
By opening at Macon, he did not commit himself, irrevoca- 
bly, to that location of his official chambers for every part 
of his action on this case. He might have heard a part of 
the evidence there, and for good reason, a part elsewhere ; 
or all the evidence there, and the argument elsewhere ; and 
80, we think, it was allowable for him to hear both the evi- 
dence and the argument there, and make his judgment at 
Eatonton. If he had been so disposed, we can see no reason 
why his judgment might not have been matured and 
written out in the woods; at least, the writer of this opin- 
ion cannot. And when it was ready for the eyes of the 
parties and the world, all he had to do was to contrive 
that it should reach the hands of the clerk to be duly 
recorded. It spoke for itself, and there was no occasion 
for his presence to promulgate or announce it. 

4. We have already indicated that we are satisfied with 
the decision. True it is, perhaps, that the evidence makes a 
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probable case of fraud, and that the complainants may have 
an ultimate right to relief; but it makes an equally probable 
case of solvency on the part of the defendant Douglass. 
If the facts alleged in the bill on the element of fraud are 
true, and shall be established at the final hearing, a decree 
requiring Douglass to disgorge will ensue; and, taking all 
the evidence into consideration, it seems as probable that 
such a decree will find him with sufficient fortune to meet 
it, as that it will be rendered. There is a reasonable prob- 
ability of his solvency; and the remedy by injunction and 
receiver, if it should turn out that he did not participate 
in the fraud of his co-defendants, nor have notice of the 
same, though he has profited thereby, would prove harsh 
to him in the extreme. He may be honest, but, if he is 
not, his apparent solvency is, for the present, average secu- 
rity to these complainants. If appearances grow worse, 
the application, now refused, may be renewed in the light 
of any new developments, and then be granted; or if not 
then available, and no other effective remedy can be found, 
this will not be a very uncommon experience to those who 
have done a eredit business “since the war.” The law 
cannot prevent injustice in every instance. Would that it 
could. 
Judgment aftirmed. 


Torrance vs. Boyp. 


1. A man who, in December, 1868, procured a constitutional homestead 
of realty and personalty, having at the time a wife, some minor 
children, and two adult daughters, all members of his family, the 
daughters being indigent and dependent, and his application not 
being restricted so as to exclude by its terms any portion of his 
family, is to be understood as having claimed and secured the home- 
stead in behalf of them all. So long as the daughters, or either of 
them, continued indigent and dependent, and remained with him, 
having no other home, and deriving support from him, the home- 
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stead estate was not determined, though his wife died, and the mi- 
nors became of age, married, and left him. In these circumstances, 
on marrying again in 1$78, he was not entitled to another homestead. 

. Claiming homestead and causing it to be allowed by the ordinary, 
is in the nature of a recovery by the applicant for the benefit of his 
family, and after the fruits of the proceeding have been enjoyed for 
nine or ten years, the allowance will not be held void, at the instance 
of him or his privies, because the application did not disclose ex- 
pressly that he was the head of a family, or that he was a resident 
of the county in which the proceeding took place. 

3. The full and fair disclosure and surrender of personalty, required 
by section 2005 of the Code, must be made at the time of the appli- 
cation, or at or before the order setting off the property exempt is 
granted. Any failure (until satisfactorily explained and accounted 
for, and the consequences repaired) is to be deemed intentional and 
therefore fraudulent. 

. In charging the law, whether common or statutory, so much only 
as applies to the facts in evidence, should be stated to the jury. 
Thus, where the evidence as to concealment related to property 
other than money, and there was no testimony referring to money, 
though the statute embraced both, the charge should have been 
confined to the former. But as the verdict was correct, the error 
was harmless. 


Homestead. Ohargeof Court. New trial. Before Judge 
Bucuanan. Campbell Superior Court. August Term, 
1878. 


Two executions in favor of Boyd against Torrance, were 
levied upon a mare and horse as the property of the de- 
fendant, and a claim filed by his wife, Mrs. Torrance. The 
evidence upon the issue thus formed presented the facts 
set forth in the opinion. 

The jury found the property subject. The claimant 
moved for a new trial upon the following grounds: 

1. Because the court erred in admitting in evidence the 
first homestead proceedings of the defendant. 

2. Because the court erred in charging the jury, that if 
they believed, from the evidence, that defendant had a 
homestead set apart to him in 1868, as the head of a family 
consisting of a wife and minor children, and that one mem- 
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ber of that family, a female over twenty-one years of age, 
in indigent circumstances, was living with him, depending 
on him for a support, when the second homestead was set 
apart, the defendant, although he had married another wife, 
was not entitled to a second homestead. That it did not 
make any difference whether that female was of age when 
the first homestead was set apart or not. 

3. Because the court erred in charging, that if the jury 
believed the defendant had in his possession, at the time he 
made his last application for a homestead, or at the time 
he obtained the order of court setting off the property as 
exempt, any money or other personal property that he 
fraudulently concealed or did not deliver up for the benefit 
of his creditors, then all orders of court obtained by the 
fraudulent concealment of said property, or obtained, if 
defendant had personal property which he kept out of 
reach of the levying officer, or did not, in good faith, deliver 
up for the benefit of his creditors, are null and void, and 
they should find the property subject. 

The motion was overruled and claimant excepted. 


Lavenver R. Ray, for plaintiff in error, cited Code, 
$§2002, 2003, 2005, 2006; 13 Ga., 1; 59 7b., 239, 331; 
56 Ib., 370, 520; 40 Zb., 143; 46 Zh. 231; 41 Zd., 153, 
196; 57 Zd., 348. 


T. W. Larsam, for defendant, cited 59 Ga., 235, 355; 
60 Jb, 653; 41 Lb. 153; 45 Lb., 319; Code, §§2005, 
2033-2036. 


BLEcKLEY, Justice. 


In December, 1868, Torrance went through the form of 
taking a homestead of realty and an exemption of person- 
alty, before the ordinary of Campbell county, the realty 
valued at $1,500.00, and the personalty at $1,000.00. The 
ordinary approved the plat and schedule in due form, thereby 
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granting the application. The papers showed on their 
face that the claim of homestead and exemption was made 
under the constitution of 1868, but there was no allegation 
that the applicant resided in the county, or that he was the 
head of a family, or that he had any family. In point of 
fact, he had a wife, three minor children, and two daugh- 
ters of full age. The daughters were indigent and depend- 
ent upon him, and they resided with him as members of 
his family. The minors became of age in and prior to 
1873. The wife died in 1874. He married another in 
1876, and she died in 1877. He married another in April, 
1878. During the following month (most of the property 
secured as above having been sold or consumed) he went 
through the form of taking a second homestead of realty 
and exemption of personalty, before the ordinary of the 
same county. The proceedings on this occasion were reg- 
ular in all respects. The application referred to the act of 
1868, and to the constitution of 1877, and described the 
applicant’s family as consisting of himself and wife. His 
two adult daughters had, however, never ceased to reside 
with him as members of his family, and their indigence 
and dependence upon him still continued. The other chil- 
dren had married, and left him. The ordinary, after the 
requisite preliminaries, granted the application. The plat 
of the realty embraced some of the land included in the 
previous homestead, besides some which was not included. 
The two schedules of personalty showed little if any cor- 
respondence as to the specific articles of property. The 
value of the realty was $840.00, and of the personalty 
$781.00, besides about $900.00 in old claims not considered 
solvent. For some reason not explained in the evidence, 
there was a failure to disclose or deliver up one gin, one 
thresher, and one fan, worth altogether $17.50. Among 
the items of personalty in the second schedule were a horse 
valued at $45.00, and a mare valued at $50.00, both acquired 
by purchase in the spring of 1878. These animals were 
under levy at the time they were set apart as exempt, 
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having been seized in March, 1878, by virtue of two 
executions against Torrance in favor of Boyd, issued 
in 1877, upon judgments rendered in 1871. In June, 
1878, after the second homestead and exemption were 
granted, Mrs. Torrance, the third wife of Torrance, in- 
terposed a claim founded on this homestead and exemp- 
tion right. The jury found the property subject. The 
claimant moved for a new trial. The grounds of the mo- 
tion were, that the court erred in admitting in evidence the 
first homestead and exemption papers, and in charging the 
jury upon their effect, in view of the composition of the 
debtor’s family, and also upon the effect of failure to dis- 
close and deliver up the gin, thresher, and fan. The lan- 
guage of the charge complained of is set forth in the 
reporter’s statement. 

1. On the actual facts now in evidence, if those of them 
which are material had appeared in the application, there can 
be no doubt that Torrance was entitled to the first home- 
stead and exemption for the benefit of his whole family, 
including his adult indigent daughters. See 41 Ga., 153. 
The application, it is true, was very meagre. It ought to 
have shown that the applicant resided in the county, that 
he was the head of a family, and of what class or classes of 
children with respect to age his family in part consisted. 
Possibly it might not be capable of withstanding an attack 
by creditors for these omissions, or some of them. We 
need not deal with this question, for no creditor, so far as 
appears, has ever attacked it. The only attack we know 
of is the present one, and it is made virtually by Torrance 
himself ; for it is by his wife, who founds her right upon 
the second homestead and exemption proceedings, and 
these, as well as the former proceedings, were had by him. 
It was he who repudiated the former by instituting the lat- 
ter; and she, by standing upon the results of the latter, is 
but continuing and carrying out the repudiation which he 
inaugurated. It appeared on the face of the first proceed- 
ings that they rested on the constitution of 1868 ; and there 
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was no restriction in the application in respect to benefi- 
ciaries—no indication that some members of the family were 
in contemplation and others not. This being so, and the 
application, as we hold, being (as against the applicant and 
his present wife) to be deemed sufficient, the adult indi- 
gent daughters are to be treated as 4 part of the beneficiaries. 
This would keep the first homestead and exemption on foot 
so long as the daughters, or either of them, continued indi- 
gent and dependent, and remained with their father, de 
riving their support from him and having no other home. 
Pending that period, the family as constituted when the 
homestead and exemption were secured, would not be dis- 
solved. Changes in its members might occur by death, birth. 
or marriage; but a wife coming in would simply take the 
place of the wife who went out, and no new family would 
be founded. The charge of the court upon this part of the 
case was correct. Of course, if the first grant of home- 
stead and exemption was valid, and if it had not expired 
when the second took place, the latter was of no force. 
The value of the property considered, there can be no pre- 
tence that the debtor was entitled to both allowances at 
once. 

2. The failure of the first application to set forth that the 
applicant was a resident of the county, or the head of a. 
family of any kind, is certainly a defect which ought not to 
be passed over’ with the summary notice of it which has. 
been taken in the foregoing head of this opinion. It seems 
at first view rather a grave matter, and gave us some trouble: 
in ruling the entire case. In residence, the question of 
jurisdiction is involved; and to the heads of families the 
homestead and exemption right of the constitution is con- 
fined, unless the application is by or on behalf of the guar- 
dian or trustee of minor children. That the jurisdiction 
ought to appear on the face of the papers, and that the 
main fact on which the right itself is grounded, ought also 
to appear, there can be no doubt; but the question is, can 
one who has procured a judgment to be rendered in his 

3 
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own favor, and who has had the fruits of it for nine or ten 
years, afterwards urge defects in the declaration as render- 
ing the judgment void? Defects, too, which at the proper 
time were amendable, if a motion to amend had been made. 
Suppose a creditor has brought suit, obtained judgment, and 
been in the undisturbed enjoyment of its fruits for years, can 
he sue again for the same debt, and avoid the plea of a for- 
mer recovery on the ground that his pleadings in the first 
action did not disclose that the court had jurisdiction of the 
person, or set forth distinctly that the plaintiff was a creditor, 
though his whole proceeding, and the judgment which the 
court rendered, implied it? It might be that the first action 
was upon a note payable to some other person or order, and 
that the declaration omitted to set forth any indorsement, 
and this omission the second declaration might supply, yet, 
if the note itself was in fact the same, would the second action 
be maintainable? Now, between homestead proceedings 
and ordinary suits there is not an exact similarity, but there 
is some degree of analogy. A homestead proceeding, when 
in fact effective, and when within the scope of the consti- 
tution and laws, on the actual facts, however these facts may 
be made to appear, is in the nature of a recovery by the 
applicant for the benefit of his family. Having recovered, 
and possession thus secured having continued for a longer 
time than is requisite to mature a prescriptive title under 
the general limitation laws of the state, will he be allowed 
then to ignore the recovery, treat it as a nullity, and claim 
a new allowance, chiefly out of other property? Rather 
is he not estopped, and is not his wife, because in privity 
with him, estopped also? It seems to us that the answer 
must be in the affirmative, and we hold accordingly. To 
pursue the analogy with a common suit to its full extent, 
would require that the first homestead should have been set 
up and urged before the ordinary as a bar to the second, 
when the application for the latter was passed upon ; but on 
this point we think the analogy is not to be followed. In 
the nature of things, the ordinary did not have jurisdiction 
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to entertain both applications, the original family of the 
applicant being, as we have ruled, undissolved. A neces- 
sary consequence, therefore, of holding that it is too late 
to question the jurisdiction as to the first application, is to 
deny jurisdiction as to the second. And if the ordinary 
had no jurisdiction in the latter case, that objection would 
be available to creditors at any time and in any court. 
Creditors are not obliged to heed an application which the 
ordinary has no power under the law to entertain; and the 
ordinary certainly has no power to entertain a second orig- 
inal and independent application after a first has been duly 
granted. According to the actual facts, were they open to 
controversy, the jurisdiction and the merits were both com- 
plete on the first application. It is not pretended, so far as 
we can gather from the evidence, that the applicant was 
not a resident of the county of Campbell, or that he was 
not the head of a family, when that application was made 
and granted. That the estoppel of which we are speaking 
might be applied to shut out evidence, if any were offered 
now by the applicant or his wife, to impugn either the juris- 
diction or the merits, is not improbable ; but in this case we 
do not so apply it. No such evidence was offered. We 
silence complaint of the omission to allege affirmatively in 
the application the jurisdictional fact of residence, and the 
meritorious fact of headship to a family, and this is all the 
use we make of the estoppel. This use simply treats the 
application as if its defects were supplied by amendment; 
and so treating it, the want of jurisdiction over the second 
application follows as an inevitable corollary. 

3. If the validity of the second proceeding depended 
alone on its purity, there would still be difficulty in up- 
holding it under the evidence. Certain articles of person- 
alty, of some though not of very considerable value, were 
held back by the applicant, and neither disclosed nor sur- 
rendered. In section 2005, the Code declares that if money 
or other personal property “is fraudulently concealed, or is 
not delivered up for the benefit of his creditors, no exemp- 
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tion shall be made in his favor till it is so delivered up; 
and all orders of court heretofore or hereafter obtained by 
the fraudulent concealment of property as aforesaid, or 
obtained while the debtor had personal property, money, 
stocks or bonds which he kept out of the reach of the levy- 
ing officer, or did not in good faith deliver up for the bene- 
fit of his creditors, shall be null and void, and of no effect, 
and the property set off to the debtor by such order or 
judgment shall be subject to levy and sale,” ete. Further 
on in the section, there is a purpose declared to confine this 
consequence in favor of liabilities of the debtor exist- 
ing at the time his frand was attempted, and not let 
it operate in behalf of creditors, becoming such after 
the homestead and exemption are set apart. On the 
trial of the present case Torrance was a witness. The 
whole of his testimony concerning the gin, thresher and 
fan was that they were embraced in the first schedule, that 
he has them yet, at home and in his possession, and that the 
first is worth ten dollars, the second five dollars, and the 
third two dollars and fifty cents. He offers no explanation 
through his own testimony or any other, why they were 
omitted from the second schedule, why he did not disclose 
or surrender them, or why he does not now surrender them. 
The scheme of the statute, as we understand it, is that a 
party shall make a full showing of all his personal effects, 
and that all of them must either be in his schedule or de- 
livered up. He cannot, without the imputation of fraud, 
retain them, holding them away from his creditors and 
keeping them out of his schedule, merely because he might 
have put them in the latter and thus secured them if he 
would. They are subject to his debts so long as he keeps 
them out of the schedule, and whatever is subject must be 
surrendered. There must be a disposition of oll his per- 
sonalty, and the whole must go to his family, or a part to 
the family and the residue to his creditors if he lias ered- 
itors at the time. It is not a division between himself and 
his family, but between his family and his cr-.t:ors which 
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he is to make if there are existing creditors unsatisfied. 
Fraud, it is true, is not to be presumed, but must be proved; 
but we hold that it is proved, prima facie, when the act 
which the law forbids is proved, and there is no explana- 
tion of the purpose or intention. A man is to be under- 
stood as intending what he does, and what by way of usual 
or probable consequence, follows immediately from his act, 
until something appears to rebut or explain the intention. 
It may be that no attempt to explain was made because of 
an apprehension that to stir this little matter would expose 
something larger to detection. At all events, no mind at 
all on the alert can fail remarking that there is total silence 
where the eircumstances apparently called for something 
to be said, if anything favorable could be said. The 
court’s charge on this branch of the case was in accordance 
with the statute. 

4. And, with the exception of the word money, the 
charge, in its precise language, was pertinent to the facts 
in evidence. Though that word is in the statute, it should 
have been omitted from the charge; for instructions to the 
jury should take in no more of law, common or statutory, 
than the jury may possibly be able to apply to the ease. 
As there was no evidence as to withholding or concealing 
money, it was an oversight to mention money; but this 
trivial error did no harm. It was a mere pebble on the 
track, and did not and could not throw off the train. The 
verdict was correct. 

Judgment affirmed. 


Trrws_e et al. vs. ANDERSON. 


1. The homestead right in land to which the debtor has the legal title 
is, in equity as well as at law, superior to any right of a creditor 
whose claim is not within one of the exceptions embraced in the 
constitution. Hence, even in equity, to establish or assert the 
homestead right in opposition to a deed void for usury, neither pay- 
ment nor tender of the debt which the deed was made to secure is 
necessary. 
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. An infected debt closed up whilst the usury laws stood repealed, 
and then reopened after they were restored, is still infeeted until 
purged. But if purged when reopened, an instrument then made 
renouncing title to land previously conveyed by a usurious deed, 
and recognizing tithe thereto in the creditor, and providing for a 
sale by him, will be upheld as a conveyance for security of the debt. 

. Homestead is favored by the law, and usury is odious to ihe law. 
For reasons of public policy, no waiver of homestead can be effect- 
ual where the consideration has any taint of usury. 

. Tenancy cannot arise between debtur and creditor by a contract for 
rent, if the title on which the so-called tenancy rests is void for 
usury. In such case there is no estoppel upon the debtor to deny 
that the creditor is his landlord. The like rule holds as to a hiring 
of personalty. 

. To add to the principal interest thereon at an agreed lawful rate and 
give a written obligation for the aggregate, without expressing the 
rate itself, is a sufficient compliance with a statute which tolerates a 
limited conventional rate of interest on condition of the contract 
therefor being in writing. 

. Though a judicial sale of personal property be void, if the owner, 
with full knowledge of the facts, hires the property from the pur- 
chaser, no usury or other illegal element being in the transaction, 
the contract of hiring is obligatory, and the consequences ensue 
which attend ordinary cases of bailment. 

. Though in a proceeding to secure homestead, questions are made 
which are not appropriate to an ordinary proceeding for the like 
object, yet, if the parties agree specially to try them, and conduct 
the trial accordingly, the court should not in the end charge the jury 
in a way to leave the main controversy still open. 

. A pending trial should be concluded before members of the jury 
are charged with another case. Hence, it is improper to withdraw 
a case after the evidence is all in, proceed to other business with 
some of the same jury, and afterwards resume and finish. 


Equity. Ejectment. Deed. Homestead. Usury. Land- 
lord and tenant. LEstoppel. Practice in the Superior 
Court. Jury. Charge of Court. Before Judge Bartuerr. 
Jones Superior Court. October Term, 1878. 


On December 4, 1876, Eliza M. Tribble, for herself and 
minor children, filed her application in the ofdinary’s office 
fur a homestead in certain land and an exemption of per- 
sonalty. 

To the granting of said homestead and exemption An- 
derson filed exceptions on the following grounds, to wit: 
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1. The two mules mentioned in said schedule belonged to 
him, and could not be set apart as an exemption of person- 
alty to said applicant —and said crop to the extent of $64.98, 
because S. T. Tribble, the husband of applicant, is indebted 
to him in that amount for rent of the land on which, and for 
the year, said crop was made. 

2. The land described in said petition belongs to said 
Anderson, said Tribble, with the consent of his wife, having 
conveyed the same to him, by absolute deed, on the 10th 
day of January, 1873, for a valuable consideration, to wit: 
to secure a debt, ete. On the 10th day of January, 1876, 
said Tribble surrendered possession of said land to said 
Anderson, and rented the same from him and has held the 
same as his tenant ever since. The money advanced by 
him was for the removal of an incumbrance to which the 
homestead was subject. 

8. The said Tribble, on the 10th day of January, 1876, 
for a valuable consideration, waived, renounced, and gave 
up for himself and family, all right and claim to a home- 
stead in said Anderson’s favor. 

This case was, by consent of parties, put on appeal to the 
superior court. 

Anderson, in January, 1877, after the same was thus dis- 
posed of, sued out a possessory warrant for the recovery of 
said mules, and the officer seized them and turned them 
over to him, Tribble being unable to give bond. 

On the 14th day of December, 1876, Anderson sued out 
a distress warrant against Tribble for the sum of $64.98, 
and had the same levied on 125 bushels of corn, 1,000 pounds 
of fodder, 50 bushels cotton seed, one two-horse wagon 
and one set of harness. On the 3d day of January, 1877, 
after said application for homestead was put on the appeal 
by consent, he sued out a warrant to dispossess said Tribble 
of said land. Whilst all of said cases were pending in the 
county court, on the 10th day of January, 1877, counsel 
for Anderson, Tribble, and his wife, entered into the fol- 
lowing agreement: “In order to shorten said litigation and 
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to terminate the same as speedily as possible, it is agreed 
that all of said cases be consolidated, and put on the 
appeal to the April term, 1877, of Jones superior court. 
The parties in the meantime to file such pleadings as will 
make and determine all the issues on the merits.” 

At the April term, 1877, of said court, the parties, by the 
approval of the court, entered into a second agreement to 
the effect following : 

That Anderson should file his writ of ejectment to the 
present term of the court against 8. T. Tribble for the 
recovery of said land. Tribble should acknowledge service 
and waive the twenty days’ notice. Mrs. Tribble should 
file her bill returnable to the same term, enjoining said 
suits, and setting up her right to homestead, exemption, ete. 

In pursuance of this last agreement, Anderson filed his 
suit for the recovery of said land. Mrs. Tribble, for her- 
self and children, filed her bill, in which she alleged sub- 
stantially the following facts: She is the wife of 8. T. 
Tribble, and the mother of six minor children. During 
the years 1871 and 1872 her husband became indebted to 
Anderson $480.00, or some such sum, and by charging 
usurious and illegal rates of interest, never less than fifteen 
per cent., so manipulated said sum, that on the 10th day of 
January, 1873, it amounted to six hundred and thirty-five 
dollars and three cents; on said day Anderson procured 
from Tribble a note for said usurious debt, and at the same 
time, to secure said note, procured a deed, absolute on its 
face, to the land out of which she had applied for a home- 
stead. She does not of her own knowledge know under 
what circumstances her husband signed said deed, but she 
is informed and believes he was intoxicated, and did not 
understand his legal rights. Anderson and her husband 
brought the deed to her house, and the latter, who was 
drinking at the time, forced her to sign. There was no 
officer present to witness her signature, and the name of 
Middlebrooks attached thereto was put there afterwards, 
without her knowledge. Said deed was given only as a 
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security for debt and never intended to pass title. It 
was a part of said usurious contract, aud void for all pur- 
poses as title. Anderson, under what authority complain- 
ant does not know, had said land advertised in the Macon 
Telegraph and Messenger for sale on the first Tuesday in 
December, 1876, in the town of Clinton. His influence 
over her husband was so great, he was afraid to disclose 
this fact to her, and she only discovered it by seeing the 
advertisement in the paper. He was so completely undor 
the influence of Anderson he was afraid to assert his legal 
‘rights, and seeing that she and her children were about to 
be deprived of their home, she filed her application for 
homestead, and gave notice on the day of sale of the pen- 
dency of said application. Anderson proceeded to sell 
said property and became the purchaser himself. 

Her application (Anderson having filed objections to the 
same) was put on the appeal by consent. After said case was 
thus disposed of, complainant hoped she would no longer be 
harrassed by said Anderson; but he well knowing her pov- 
erty, and that she was unable to give bond and security, sued 
out the possessory warrant, warrant to dispossess, and distress 
warrant, as above set out, hoping thereby to crush complain- 
ant and her family. The note purporting to be for rent, on 
which said distress warrant was based, was for usurious inter- 
est on said debt, and not forrent. Anderson, under said ille- 
gal distress warrant, had all the produce of the family levied 
on and locked up, so that in the midst of a most terrible win- 
ter they were for a time deprived of their daily food—all of 
which was done by him for the purpose of harrassing com- 
plainant and her family, and driving them from said land, 
before their rights could be adjudicated under said applica- 
tion for homestead. Complainant was about to file her bill 
in equity to enjoin said proceedings to oust herself and 
family, when it was agreed that said matters should be sus- 
pended until the rights of all parties could be adjudicated 
under said application for homestead, ete. 





36 SUPREME COURT OF GEORGIA. 
Tribble e¢ al. vs. Anderson. 


After waiving discovery, complainant prayed for an 
injunction restraining said writ of ejectment until her 
rights could be adjudicated under the application for home- 
stead, and for general relief. 

Anderson answered denying all the material allegations, 
and by way of cross-bill charging that complainant and her 
husband were insolvent; that they were protracting eaid 
litigation for the purpose of keeping his land; that they 
were committing waste, etc., and praying for an injunction, 
and a receiver to take possession of said land, collect the 
rents, etc. The cross-bill was answered. 

Whereupon it was agreed by counsel for complainant 
and defendant, that the court should appoint J. J. Glover 
receiver to take possession of said land, and that he should 
rent the same yearly to S. T. Tribble for 750 pounds of 
cotton, and that he should hold the proceeds to abide the 
termination of the litigation. 

S. T. Tribble filed the following pleas to the action of 
ejectment : 

1. The general issue. 

2. The deed upon which Anderson relies for recovery, 
to-wit, the deed of January 10, 1873, is infected with usury, 
is part of a usurious contract, and made to secure a usu- 
rious debt, and is therefore void, and conveyed no title to 
him, for that said deed purports to be given for the consid- 
eration of $635.03, which amount arose in the following 
manner: Defendant owed plaintiff $204.00, secured by bill 
of sale to mules; said sum was due the 25th of December, 
1872, and was dated January 4th, 1872. He also owed 
plaintiff $21.58. On the 25th day of December, 1872, 
these debts were settled by defendant’s giving to plaintiff a 
deed to one hundred acres of the land in dispute, to secure 
$307.38, which sum arose thus: Plaintiff charged defend- 
ant fifteen per cent. on the $204.00 for twelve months, to 
which was added the sum of $25.58, making $256.18, but, 
as this amount was to be paid twelve months thereafter, 
Anderson added thereto twenty per cent., making $307.38. 
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Afterwards plaintiff bought up a debt owed by defendant 
to one Ben. Hammond, for $270.00. He added this sum 
to the $307.38, making $577.38, upon which he charged 
ten per cent., making $635.03, or a sum very nearly that 
amount. Defendant says that said Anderson, at the time 
of taking said deed, also took a note from him for $762.68, 
which sum was reached by adding twenty per cent. to the 
$635.03. 

Upon the trial of the issues thus formed, complainant 
introduced a deed from Thurmond to her husband bearing 
date December 29th, 1866, conveying to him the land in 
dispute. It was admitted that the land was in possession 
of Tribble at the time of the application for a homestead, 
and when the action therefor was brought by Anderson. 
Also, that Glover had been appointed receiver to take pos- 
session thereof, and that Tribble had rented from him for 
the year 1878. 

Complainant here closed, and Anderson, the defendant 
to the bill, and plaintiff in ejectment, introduced the fol- 
lowing evidence : 

1. An absolute deed of conveyance from Tribble to him 
covering the land in dispute, made the 10th day of Janu- 
ary, 1873, in consideration of $635.03, said deed witnessed 
by N.S. Glover, M. V. Tiner, and Thos. G. Middlebrooks, 
J. P., and also signed by Mrs. E. M. Tribble. At the bot- 
tom thereof was the following entry : 


‘*GeorGia—Jones County. 

‘*In a private conversation with Mrs. E. M. Tribble, at the time she 
entered her signature to this deed, she said that she willingly signed 
the same and cheerfully approved of what her husband had done, 
She was fully aware of his legal rights. 

(Signed) T. G. Mippiesrooks, J. P.” 


2. An instrument of which the following is a copy: 


‘‘@ErorGIA—Jones County. 

This agrement made and entered into this day between 8. M. An- 
derson, of the county of Jones, of the first part, and 8. T. Tribble, of 
the same place of the other part, witnesseth that the said 8. T. Tribble, 
in consideration of eight hundred and seventy-eight and +45 dollars, 
which the said party of the second part acknowledges to be due and 
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owing the said party of the first part, and for which he has heretofore 
made to said party of the first part an absolute deed of conveyance to 
two lots or parcels of land, more particularly set forth and described 
in said deed ; and for and in consideration of the rent of said land for 
the year 1876, hereby waives, renounces, and gives up for himself, his 
heirs, executors, and administrators, all right and title to the same in 
any manner, by homestead, exemption or other vise, and consents, by 
these presents, upon the failure to pay the said Anderson, the above- 
mentioned sum on the first day of December, 1876, the said Anderson 
shall have, by this agreement, the right and authority, without objec- 
tion by the said party of the second part, or by operation of law to the 
contrary, to advertise and put up for sale before the court-house door in 
the town of Clinton, on the first Tuesday in December, 1876, all of 
said land to the highest bidder. And the said Anderson agrees on his 
part to make said land bring the sum of eight hundred and seventy- 
eight and -44; dollars, or so much as will discharge the amount due by 
the said party of the second part—and further agrees and binds him- 
self that should said land be sold for a sum greater than the amourt 
due the said party of the first part, suid owerplus shall be paid to the 
party of the second part. Anderson further agrees that should said 
Tribble pay said sum of $878.23 at time and place above specified, to 
make to said Tribble a good and sufficient deed of conveyance to said 
land. 

In default of either party to carry out his part of this agreement, 
then each binds himself in the sum of five hundred dollars, to be re- 


covered in an action for breach of contract. oma 
. . M. ANDERSON, 
(Signed) i 8. T. TRIBBLE. 


Signed the 10th day of January, 
876, in presence of 


R. V. Harpeman, 
Rowanpd Ross, 
Clerk, 8. C. J. C.” 


3. Bond for title from Anderson to Tribble, bearing date 
of the 5th day of February, 1874, agreeing to reconvey 
said lands to him upon the payment of $774.93, by 25th of 
December after date. 

4. Note given by S. T. Tribble to Anderson for the hire 
of two mules, bearing date the 10th day of January, 1876, 
for $35.00. 

5. Note given by Tribble to Anderson for rent of land 
for the sum of $80.50, bearing date the 10th day of Janu- 
ary, 1876. 

6. Note given by Tribble to Anderson for rent of land 





FEBRUARY TERM, 1879. 39 


Tribble e¢ al. vs. Anderson. 


for 1,500 pounds of lint cotton, secured by mortgage on two 
mules in dispute, bearing date the 25th of December, 1874. 

7. Bill of sale from Wm. Jackson, constable, to Ander- 
son, to the two mules in dispute, bearing date the 19th day 
of June, 1875, and showing on its face that said constable 
sold said mules under a mortgage fi. fa. issued by a justice 
of the peace. 

8. Note from Tribble to Anderson bearing date the 5th 
day of February, 1874. Consideration, $774.93, due 25th 
day of December after date. 

9. Execution docket of Jones superior court, showing an 
execution in favor of U. C. Butler, administrator, ete., va. 
H. C. Tribble, and 8. T. Tribble, April term, 1871, for 
$800.00 principal, $68.34 interest, and costs of suit. 

10. 8. M. Anderson sworn in his own behalf, says: The 
deed to me of January 10th, 1873, was given by Tribble 
to secure me for $635.03 loaned him. He owed me that 
amount in the following way: Ben. Hammond held a deed 
to one hundred acres of his land. I took the Hammond 
debt. I paid Hammond not less than $250.00 nor more 
than $300.00, and Tribble gave me a deed to one hundred 
acres of his land to secure me. Never charged Tribble 
any but legal interest on this land Mr. Chas. Glover also 
held a deed to a part of the land, and | paid him something 
over $800.00 about three or four hundred of which was for 
S. T. Tribble. I paid it on an execution held by Mr. 
Glover vs. H. C. and S. T. Tribble. The Hammond and 
the Glover debts, and some medical and store accounts 
(though I am not certain they were added in) make up the 
$635.03. Tribble signed the deed in the presence of N. S. 
Glover, and Mrs. Tribble signed at her house. I and Mr. 
Tribble sat on the fence while Middlebrooks and Tiner 
went into the house, procuring the signature of Mrs. Trib- 
ble. 1 used no force or threat in getting her consent, nor 
knew of any being used. Tribble gave me his note the day 
I gave him a bond for title, and in twelve months or there- 
about he gave another note for $774.93, and afterwards, on 
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the 25th of December, 1874, he failing to pay the note, it 
was canceled by mutual agreement, the bond for title de- 
livered up, and he rented the land from me for 1875, and 
has held it ever since as my tenant, and has paid part of the 
rent for that year. On the 10th of January, 1876, Tribble 
got Hardeman to make a settlement of our matters, saying 
he wanted another chance to pay me. Hardeman was his 
lawyer, and after examining the papers, and making a cal- 
culation, he drew up the agreement of January 10th, 1876. 
My claims were reduced in amount. Tribble failed to carry 
out the agreement and I advertised the land in the Macon 
paper and sold it in Clinton on the first Tuesday in Decem- 
ber, 1876, and purchased it for $878.23, as I offered to do. 
Mrs. Tribble had filed her application for homestead in 
these lands. Do not think Tribble was present on the day 
of sale. Mr. Tyner gave notice before the sale of Mrs. 
Tribble’s application for homestead. I never charged Trib- 
ble any usury on the land debt. Never charged him usury 
on anything. Only legal interest. There is no usury in 
the $635.03. After Mrs. Tribble signed the deed, we went 
back to the mill, and I paid Mr. Glover over $800.00 on the 
Butler execution, about three or four hundred of which 
was for S. T. Tribble. Glover gave me the deed which he 
held to Tribble’s land and I turned it over to Tribble. 
When he failed to pay the note of January 10th, 1873, he 
took a new bond for title in February, 1874, and gave a 
new note; and when he failed to pay this last note, he de- 
livered up the new bond, and I the note. He rented 
the land from me as his landlord in 1875, and also in 1876. 
He always recognized me as his landlord until this suit be- 
gan. I considered the agreement of 1876 as a full and 
final settlement of the matters between us. The debt for 
the mules was not mentioned in the deed. I bought the 
mules at a constable’ssale. Mr. Head had a mortgage fore- 
closed against them before Mr. Childs, a justice of the 
peace, and Mr. Jackson, the constable, sold them. I first 
loaned the mules to him, and then rented them to him. 
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He had them rented at the time of the application for 
homestead. He never claimed them until the application 
for exemption was made. Am certain the Glover and 
Hammond debts went into the $635.03. Can’t say what 
amount the Hammond debt was. Would not say it was 
less than $250.00. Took up the Hammond debt in No- 
vember 1872. Am certain as to the time. Tribble gave 
me a deed to one hundred acres of land to secure me. 
Never charged Tribble any usury thereon; the legal per 
cent. in 1872, I think, was ten or twelve per cent. (The 
witness was here shown the deed and bond to one hundred 
acres of land showing consideration of $307.38, dated De- 
cember 25th, 1872, and recognized it as true.) This is the 
deed and bond given by Tribble to secure me in taking up 
the Hammond debt. I was mistaken as to the time of its 
execution. Am certain it was given to secure the Ham- 
mond debt and some little store and medical accounts, about 
$21.58, but am not certain this amount went in. (Witness 
was then shown a note from himself to Tribble, dated De- 
cember 28th, 1872). I wrote the note. I think the way it 
happened was that the papers had not been exchanged. Am 
certain the deed had been taken up, but the papers had not 
been exchanged. Tribble also owed me a debt in 1872, and 
pledged his mules and mare to secure it—but the debt did 
not go into the $307.38 deed. I don’t think I charged Trib 
ble any but legal interest on this mule debt. Witness was 
here shown a bill of sale to the mules due December 25th, 
1872, for $204.00, and said it is correct—that Tribble 
signed it. I charged him fifteen per cent. on the debt. 
The mule debt has been settled, but I don’t know how or 
when. We had a great many transactions, and I don’t 
know how it was settled. Tribble never paid me any 
money on it. It did not go into the $635.03, or in the notes 
afterward taken by me. Tribble owed me some medical 
and store accounts in 1872, about $21.58. Did not charge 
Tribble any usury on the account. Witness was here shown 
a medical and store account and said they were correct, and 
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marked settled December 25th, 1872,in my handwriting. I 
charged Tribble ten per cent. on one of these open accounts. 
The deed of January 10th, 1873, was given to secure a 
debt of $635.03 I took a note for that amount payable one 
day or twelve months after date, the note will show. Trib- 
ble has the note. We added the Hammond and Glover 
debts together, and perhaps some small accounts, though I 
am not certain of this, and this made $635.03. Don’t know 
that I charged any interest to make the $635.03. If I did 
I charged ten per cent. I took a note for the amount due; 
the note will show. Here the witness was shown a note 
dated January 10th, 1872, payable twelve months after date, 
for $762.48, and said, it is the note made the day the deed 
was executed. Don’t recollect what claims made the dif- 
ference between $635.03 and the $762.48. It was not in- 
terest. I never charged Tribble 20 per cent. on anything. 
Nor did I take the mule debt of $204.00 and add it to the 
store account, and then add it to the Hammond debt, to 
make the $762.48. 

11. T. G. Middlebrooks testified as follows: I attested 
the signature of S. T. Tribble and his wife to a deed given 
by Tribble to Anderson on the 10th day of January, 1873. 
M. V. Tiner and myself went in the house with the deed 
to Mrs. Tribble, which I explained to her, and she signed 
it willingly. Anderson and Mr. Tribble were out in the 
yard ; the certificate at the bottom of the deed was put 
there by me some time after it was made, but I had no con- 
versation with her subsequent to the signing of the deed. 
Mr. Tribble, Anderson, Tiner, and myself then went to 
Glover’s Mill, and Tribble signed there. 

12. M. V. Tiner testified as follows: I do not recollect 
going to Mr. Tribble’s house to get his wife to sign a deed 
given by him to Anderson, in 1873; to the best of my 
recollection I did not go, and she did not sign in my pres- 
ence. 

13. N. 8. Glover testified as follows: Mrs. Tribble did 
not sign the deed given by her husband to Anderson in 
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1873, in my presence. In 1870, or thereabont, I took up 
a judgment which was hanging over Clark Tribble and 8S. 
T. Tribble, for something over $800.00. As additional 
security S. T. Tribble gave me a deed to 225 acres of land. 
After I had held this judgment debt one or two years 
(I am pretty certain I did not hold it longer than one 
year—may possibly have held it two years, but don’t think 
I did), Anderson, at the instance of Clark Tribble, paid it 
off. §. T. Tribble had nothing to do with the making of 
the settlement, nor was he present when it was made; 
about the time the settlement closed 8. T. Tribble came to 
where we were at the mill—but he had. nothing to do with 
it. The judgment I held, and which Anderson paid off, 
was in favor of Butler, administrator, against H. C. & 8. 
T. Tribble. The deed from 8. T. Tribble was held as col- 
lateral security. Anderson paid me the money on the judg- 
ment in full. When he paid me I gave up all the papers, 
the deed to Tribble’s land with them. S. T. Tribble 
never paid me a dollar on the debt. I signed the deed of 
January 10, 1873, as a witness. Anderson paid me on that 
day about $800.00 for an execution against H. C. & S. T. 
Tribble. The deed of 1870 from Tribble to me was an- 
other matter entirely, and was given as collateral for S. T. 
Tribble. 

14. R. V. Hardeman testified as follows: On January 
10, 1873, I represented Tribble in a settlement between 
himself and Anderson. After looking into their matters 
and making a calculation, an amount was agreed upon, and 
the contract of January 10, 1876, entered into. I think I 
saved Tribble about $150.00 or $200.00. Thought I was 
doing well for him, and he seemed pleased with the settle- 
ment. In this settlement ten per cent. interest was charged 
by Anderson; the $878.23, the amount expressed in the 
contract, was the amount agreed upon. The memorandum 
at the bottom of the $774.00 note does not embrace all that 
was taken into account., It was put there simply for 


my guidance. Tribble was satisfied with the settlement, 
4 
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and expressed himself so. In thie settlement Anderson 
made a reduction both in interestand amount. The agree- 
ment was given as a full and final settlement of all mat- 
ters in dispute between them. 

8. T. Tribble, in his own behalf, and for complainant in 
the bill, testified to the facts set forth in his plea to the 
action tor the land, and corroborated the evidence of 
Glover. He also stated that the notes introduced by An- 
derson were not given for rent, but for the interest on the 
amount witness was indebted to him, though they were 
made as for rent. That when Mrs. Tribble’s signature was 
procured to the deed, no one was present but Anderson 
and witness; that when he first presented the deed she 
refused to sign it and left the room; that he followed her 
out to the kitchen and told her that he would be damned 
if she did not have to sign it; that both transactions, the 
signing of the deed on January 10, 1873, and the settle- 
ment of the execution by Anderson for Clark Tribble, 
took place at Glover’s mill; that witness was driuking. 
That on December 25, 1874, he gave up Anderson’s bond 
for title, which had been given in renewal of the bond of 
1873, and rented the land from him for 1875; that he paid 
a part of the rent for the latter year in cotton. 

Some additional documentary evidence was introduced 
which has been so fully referred to in the pleadings and 
other testimony that it is deemed immaterial here. 

The jury found for the defendant in the bill, and for the 
plaintiff in the action for land. Whereupon the chancellor 
decreed that the application for homestead and exemption 
be denied ; that the injunction against tle further prosecu- 
tion by Anderson of the distress warrant, of the possessory 
warrant for the two mules, and the warrant to dispossess a 
tenant holding over, be dissolved; that Anderson recover 
the premises in dispute, the mules and the rent. 

Mrs. Tribble and her husband moved for a new trial 
upon the following amongst numerous other grounds : 
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1. Because the verdict in each of said cases is contrary 
to law, equity, evidence, and good conscience. 

2. Because the court erred in withdrawing the case from 
the jury from the hour of eleven and a-half o’clock on 
Wednesday till Thursday morning, the circumstances being 
as follows: After the counsel for complainants in the bill 
and defendant in ejectment had closed the argument, the 
court said “that it would withdraw the case from the jury 
till the following morning, in order to examine the requests 
to charge and to prepare his own charge,” stating that it 
was often done by him in his own circuit. After thus ex- 
pressing himself, the court then, in the presence and hear- 
ing of the jury, said to the counsel interrogatively: “ You 
have no objection?’ To which the counsel responded 
“No.” The case was then withdrawn from the jury. After 
usual instructions to them they dispersed; the court ad- 
journed, and in the evening of the same day a portion of 
said jury were impaneled to try another case, which they 
did, finding the verdict that evening. 

3. Because the verdict of the jury is contrary to the fol- 
lowing charge of the court: “Notes given as annual per- 
centage on amounts loaned, though expressed as rent, are 
not rent but interest. If the original transaction was usu- 
rious, all securities given in renewal thereof are infected 
with usury, however varied in form and amount.” 

4. Because the verdict of the jury is contrary to the fol- 
lowing charge of the court: “That the case of S. T. 
Tribble, according to the agreement made by counsel, 
has nothing to do with the case of E. M. Tribble and 
her children in their application for a homestead, and 
the jury will find a verdict in each case—that is, a verdict 
for or against the homestead, and a verdict for plaintiff or 
defendant in the ejectment suit. The two cases stand sepa- 
rately, each upon its pleadings and evidence, and are held 
together by consent to shorten litigation.” 

3. Because the court erred in this: When requested to 
charge the jury as follows—“ That the legal rate of interest 
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from 1871 to February 19th, 1873, was seven per cent. when 
the contract was silent, and whenever the parties in any 
written contract agreed to pay not more than ten per cent., 
it was binding, but that in no wise was more than ten per 
cent. legal; and if the jury believed from the evidence 
that Anderson charged Tribble during the year 1872 more 
than seven per cent. when the contract was silent as to the 
rate, and more than ten per cent. if agreed to in writing, upon 
any money loaned by him to Tribble, it was usury. And 
if the jury believed from the evidence that said money, or 
any part thereof, loaned and upon which these illegal rates 
of interest were charged by Anderson, was incorporated in 
the $635.03, the consideration of the deed under which 
Anderson seeks to recover, or in the contract of which the 
deed was a part, or the note the deed was given to secure, 
then the deed is infected with usury, is void as title, and 
you will find for the defendant in ejectment.” After so 
charging, the court added to said request the following 
qualification: “ Unless the jury shall find there are facts in 
this case to take it out of the rule, as laid down hereafter.” 

6. Because the court erred in this: When requested by 
counsel to charge the jury as follows—‘ That Mrs. Tribble 
and her children are entitled to a homestead and exemption in 
and to any property of her husband, or to which her husband 
has title, and if the jury believe from the evidence that 
the deed is infected with usury, then the deed is void, the 
title is still in Tribble, ana it will be your duty to grant a 
homestead out of the lands.” After so charging, the court 
added the following qualification : “ Bat she having come 
into a court of equity she must do equity, and although 
the deed may be infected with usury, she must pay or 
tender the principal and the legal rate of interest before 
she will be heard.” 

7. Because the court erred in this: When requested to 
charge as follows—‘“ That if the defendant in ejectment 
sets up in this case, as a defense, that the deed was given to se- 
cure a debt, he would be obliged to tender or pay the debt he 
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admits it was given to secure, but the defense being that the 
deed is usurious and therefore absolutely void, it isa purely 
legal defense, and no tender is required.” After so charg- 
ing the court added thereto the following: “This is true, 
unless there be such facts as take the case out of the rule.” 

8. Because the court erred in charging the jury as fol- 
lows: “That if at any time Tribble has, for himself and 
family, waived his and their right of homestead in the 
land in dispute, then complainants are not entitled to a 
homestead, though the deed may have been given to secure 
a debt affected with usury, and they must find for defend- 
ant.” 

9. Because the court erred in charging as follows: “That 
whoever seeks to have equity interfere in their behalf must 
do equity, and in this proceeding complainants having filed 
their bill on the equity side of the court and attacked 
respondent’s title for usury, then before the jury can de- 
clare the deed void for usury, and they obtain a homestead 
in the land conveyed in the deed, respondent must be paid, 
or have tendered him, the amount due him by defendant, 
if any be due, and unless this has been done, they must 
refuse complainants’ homestead and find for respondent.” 

10. Because the court erred in charging as follows: “ But 
if the jury should find from the evidence that subsequent 
to the execution of said usurious deed, the parties, Ander- 
son and Tribble, met and entered into an accord and satis- 
faction, and that in that subsequent agreement the matters 
in dispute between the parties were satisfied and settled, 
and by such subsequent agreement Tribble delivered the 
bond for title he held from Anderson to him, and renounced 
his title to said land, and renounced his right of homestead, 
and that subsequent agreement was purged of all usury, 
and such agreement ef accord and satisfaction has been 
satisfied by the parties, and that Tribble has rented the 
land from Anderson, and attorned te Anderson as his ten- 
ant, Tribble cannot dispute the title of his landlord while 
he is in possession of the land, and both Tribble and those 
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claiming under him are estopped, and the jury should, by 
their verdict, refuse a homestead to the wife in the lands, 
and find the premises in dispute for Anderson, with such 
mesne profits as they may find authorized by the evidence.” 

11. Because the court erred in refusing to charge as fol- 
lows: “That plaintiff in ejectment, Anderson, relies in 
this case for recovery upon a deed dated 10th January, 
1873, and he must recover upon that title or not at all; 
and although there may have been a purging of usury as 
to the debt subsequently, still, if the deed upon which 
recovery is sought is still unpurged of usury, he cannot 
recover the lands in dispute. In order for plaintiff in 
ejectment to recover upon the deed, the deed itself must 
be purged, if the jury believe from the evidence that the 
deed was usurious.” 

12. Because tte court refused to charge as follows: 
“That a justice of the peace has no right to foreclose a 
mortgage on personalty, or to issue a fi. fa. for $100 or more. 
Nor has a constable authority to sell property under a mort- 
gage fi. fa.,and if the facts show that Anderson bought 
the mules under such circumstances, he got no title; and a 
note given for hire, though for interest, is only prima facie 
evidence of title, and may be explained. Tribble could 
not by any act of his make such a sale valid.” 

The motion was overruled, and Mrs. Tribble and her 
husband excepted. 


Breryer & Turner, for plaintiffs in error, cited, on with- 
drawal of case from jury, 37 Ga., 334; 61 7b., 635. On 
effect of usury, Code of 1863, §2024; 54 Ga., 554; 55 Zd., 
412, 691; 56 Ib.,33; Code of 1868, $2023; acts of 1871-2, 
p- 75; acts of 1873, p. 52; acts of 1875, p. 105. On 
yualification of requests to charge, and on method of charg- 
ing them, 44 Ga., 46; 57 Zb., 284, 362; 40 7b. 291. On 
waiver of homestead, 39 Ga., 386; 59 £6.,836. No plead- 
ings to authorize charge on necessity of tender, 54 Ga., 
554; 57 1b., 81; 58 Zb., 596; Tyler on Usury, 447; 18 
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Ark., 369; 32 Ala., 456. On effect of instrument of 1876, 
60 Ga., 639; 1 Tb. 392; 56 Tb. 33; 54 Tb., 15; 59 Lb., 
584; 18 /d., 697; 20 Lb. 429; 25 Jb. 477; Tyler on 
Usury, 396; Taylor’s Land. and Ten., 153. 


C. L. Barrterr; R. V. Harpeman, for defendant, cited, 
on settlement of usury, 57 Ga., 95; 61 Zb., 38; 30 Zd., 
630. On estoppel by reason of relation of landlord and 
tenant, VIII U. 8. Dig. 539 e¢ seg.; 61 Ga., 322; 59 Jb., 
224. If no usury, title passed and defeated homestead 
whether deed was voluntarily executed or not, 54 Ga., 45; 
55 Jb., 650; 57 Zb., 601; 58 2b. 457; Allen vs. Frost, 
present term. Tender of amount legally due necessary, 62 
Ga., 86;10 16., 389; 9 1b. 1387; 4 Lb., 239; 1 Story’s Eq., 
64, 301; Tyler on Usury, 435. On accord and satisfaction 
of usury, Tyler on Usury, 93 e¢ seg., 112 et seg., 207, 208, 
393, 394, 402, 493; 4 N. Y., 225; 1 Black, 115; 4 Brown’s 
Ch., 28; 1 Vesey Jr., 527; 10 Johns., 185; 8 Tenn., 390; 


Code, §2878; 1 John. Ch., 158 ; 7 Paige, 615, 641; Tyler on 
Usury, 212; 2 Stewart, 426; 3 Call, (Va.) 211; 1 John. 
Cases, 158. 


Bieck.ey, Justice. 


Mrs. Tribble applied for homestead and exemption. 
Anderson resisted, claiming title to the land and the mules, 
and a lien for rent on the crop, and also setting up a waiver 
of homestead by Tribble, the husband of the applicant. 
On these issues, the case came from the ordinary to the 
superior court, the parties appealing by consent. Anderson 
then obtained possession of the mules by a possessory war- 
rant, Tribble proving unable to give bond and security. 
He also sued out a distress warrant against Tribble as his 
tenant, and had the same levied upon some corn, fodder, 
eotton-seed, a wagon and a set of harness; and he sued out 
a warrant to dispossess Tribble of the land as a tenant hold- 
ing over. By consent, all these cases were consolidated on 
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the appeal docket in the superior court, and it was agreed 
that such pleadings should be filed as would raise all the 
issues, and lead to their determination on the merits. The 
pleadings finally used were a declaration in ejectment by 
Anderson against Tribble to recover the land ; pleas general 
and special thereto by Tribble; a bill in equity by Mrs. 
Tribble (on her own behalf and for her minor children) 
against Anderson, setting up the homestead and exemption 
right, praying for general relief, and specially for an injune- 
tion to restrain the action of ejectment, etc.; an answer by 
Anderson, extending into a cross-bill, and praying for an 
injunction, the appointment of a receiver, etc.; and an 
answer by Mrs. Tribble to the cross-bill. These pleadings 
constituted what may be called the hopper of the consoli- 
dated case, and the whole litigation came on for trial 
together. Anderson claimed title to the land, the right to 
dispossess Tribble as his tenant holding over, a certain sum 
for rent in arrears, title to the mules, anda right to their pres- 
ent possession. Mrs. Tribble claimed a homestead in the 
land as the property of her husband, together with the mules, 
the crop and other personalty as exempt, her whole claim 
being under the constitution of 1868, and the statutes to 
carry the same into effect. Tribble claimed nothing for him- 
self, but acted apparently in close alliance and sympathy 
with his wife, giving her all the aid and comfort in his 
power. He defended the action of ejectment on the 
ground of usury, and Mrs. Tribble set up the same usury 
in her bill. It was not disputed that Anderson held an 
absolute deed from Tribble, dated January 10, 1873, con- 
veying the land, which deed was made as security for a 
debt ; nor was it disputed that he also held the instrument 
dated January 10, 1876, copied in the report, in which 
Tribble “ waives, renounces and gives up for himself, his 
heirs, executors and administrators, all right and title to 
the same, (the land) in any manner, by homestead, exemp- 
tion or otherwise,” and in which he consented to a sale of 
the land by Anderson in the event of his failure to pay a 
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stipulated amount, his then acknowledged debt to the latter, 
by the first day of the ensuing December. The deed was 
attacked as tainted with usury in the debt which it was 
made to secure, and it was insisted that the usury was not 
purged out when the subsequent instrument was executed. 
In the interval between these two muniments of title 
to-wit: on the 5th of February, 1874, when there was no 
usury law in operation, Tribble, it appears, renewed his note 
for the original debt, and Anderson gave him a bond for 
titles, stipulating for a reconveyance of the land on the 
payment of this note by the 25th of December, 1874, the 
time of its maturity. Tribble failed to pay, and the note 
was canceled and the bond for titles surrendered. This 
occurred before the re-establishment of the usury laws. 
Tribble then rented the land from Anderson for the year 
1875, and the latter exhibits a note purporting to be for 
rent, bearing date December 25th, 1874, and secured by a 
mortgage on the two mules. He also exhibits another note 
purporting to be fur rent, dated January 10th, 1876. 
Tribble contends that neither of these notes was in fact 
given for rent, but that both were given for the agreed 
interest on the debt. Anderson seems to hold that there was 
no debt after the note was canceled and the bond for titles 
surrendered, on December 25th, 1874, until the debt was 
re-instated by the agreement of January 10th, 1876. He 
denies that the debt in question is or ever was infected with 
usury. We thus see the state of the controversy as to the 
land: Anderson urges the deed of January, 1873, the set- 
tlement of December, 1874, the doctrine of estoppel by 
tenancy under him, and the final instrument of 1876 ; under 
which last he proceeded to sell after the homestead was 
applied for, and being unable to get a higher bid than he 
had stipulated with Tribble to make, he was himself the 
purchaser. On the other hand, Tribble and wife say that 
the deed was and is void for usury, that the debt has sub- 
sisted all the while, usury being added to usury, and no 
complete purging made ; that though there was the form of 
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renting there was no real tenancy, the rent notes being a 
sham to conceal usury, ete. The controversy as to the 
mules (putting out of view the mortgage upon them, which 
seems not now to be urged, and the bill of sale of 1872, 
which is conceded to be no longer operative) is simply this: 
The mules were purchased by Anderson in June, 1875, at 
constable’s sale, made under a mortgage fi. fa. issued by a 
justice of the peace. Anderson contends that he hired 
the mules to Tribble, and exhibits the latter’s note for hire, 
dated January 10, 1876. It is replied that the constable’s 
sale was void, a justice of the peace having no power to issue 
a mortgage fi. fa., and therefore that Tribble hired his own 
property, whence, it is said, the contract of hiring is a nul- 
lity. It is suggested, also, that at the bottom there was no 
actual hiring of the mules, but that the note given nomi- 
nally for hire was in truth given for usurious interest on 
money. 

1. It will be seen from the foregoing summary that the 
case tried belonged to the composite order; it was partly a 
legal growth and partly a concerted manufacture; it stvod 
with one foot in equity and the other in the law; it was 
compound as well as consolidated ; yet in its ultimate analy- 
sis, it turns as to the land upon usury, and as to the mules 
upon bailment. Touching the fact of usury or no usury 
the evidence was conflicting. This conflict ought to have 
been decided by the jury. The court, however, relieved them, 
as to the homestead, from the labor and responsibility of any 
decision whatever, by charging that, as Mrs. Tribble had 
come into equity to assert the homestead right, she was bound 
to tender the principal and lawful interest of her husband’s 
debt, or she must fail. This charge was radically erroneous. 
In the first place, she was both in law and equity; a court 
of law was her first selection, and her appearance in equity 
was by concert and consent of all parties; no just or right- 
ful view of her position would involve the surrender of 
any of her legal rights; she was in equity by arrangement 
with her adversary, not to abandon her legal case, but to 
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prosecute and carry it on; her original application for home- 
stead was still pending, and was consolidated with several 
other cases in which her adversary was plaintiff; this was 
the vehicle upon which her freight was aboard, and she 
merely went into equity for a team to pull it. But, in the 
second place, the homestead right stands no lower in equity 
than it does at law. In either court it is superior to all 
claims whatever, except those specified in the constitution. 
Whether a creditor has charged usury or not, he must 
stand aside when the homestead right is asserted for it is 
aright that prevails equally against principal and lawful 
interest as against usury. It does not have to purchase 
recognition, but may demand it anywhere and everywhere. 
When the applicant for homestead goes into equity, it is 
not to avoid usury merely, but the chief object, it may be 
supposed, is to resist the collection of principal and inter- 
est. To grant homestead on condition of paying the real 
debt, would be to grant it as against the usury only. It 
is a wide misconception of the homestead law to require 
a debt to be paid or tendered before the homstead right 
can be set up against it. If an absolute deed given to 
secure a debt be tainted with usury, the legal title remains 
in the debtor, and it is upon that which the homestead right 
attaches. The deed being void as title, is alike void at law 
and in equity, and in neither court is the payment or the 
tender of anything a condition precedent to treating it as 
void where the mere question of title is involved. As 
against a deed passing title, the claim of homestead is of 
no avail either at law or in equity, while the title is out- 
standing. The court was quite mistaken in making the 
case turn in any degree upon the peculiar doctrines of 
eyuity, or the distinctions of forum. 

2. The charge which we have just considered was alike 
fatal to the homestead whether there was usury or not; for 
if there was no usury the jury had to find against the 
homestead because the title was in Anderson, and if there 
was usury, they had to find against the homestead because 
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the applicant did not tender principal and interest. But as 
the case is to be tried over, several other points are impor- 
tant to a future result, and ought to be determined. One 
of these is the question of what effect the settlement, or 
alleged settlement, of December, 1874, taken in connection 
with the instrument of January 10th, 1876, had upon the 
title, supposing the deed of January 10th, 1873, to have 
been infected. If that settlement had been left to stand, 
and was a real cancellation or satisfaction of the debt, it 
may be conceded for argument’s sake, that as there was no 
usury law in existence at the time, the land would thence- 
forth have belonged to Anderson; but in point of fact the 
settlement was not left to stand; the debt was re-opened 
after the usury laws were restored, and this was a virtual 
rescision of the contract of settlement, and being so, the 
question would be whether the debt was purged or not 
purged when the re-opening took place. There is evidence 
on this point in the record, but what it proves we do 
not undertake to say. If all the usury was not purged 
out, the infection remained and tainted the instrument of 
January 10th, 1876, so that Anderson’s legal title would 
not be aided by that instrument. But if there was a com- 
plete purging, that instrument, as it is a renunciation of 
title by Tribble, with a power of sale to Anderson, would 
itself be a good conveyance for security of the debt, 
passing the legal title for that purpose into Anderson, and 
sufficient to hold the land even against the homestead right 
until the debt shall be paid. The efficiency of this instru- 
ment asa muniment of title depends entirely upon whether 
the debt was purged or not purged, supposing the debt to 
have been corrupt. 

3. As to the waiver of homestead which the instrument 
contains, that is not needed by Anderson for his protection 
if the debt was untainted, or if being tainted it was purged. 
If he is in a situation to need it, he can take no benefit from 
it; for while the waiver of homestead is not a conveyance, 
it is enough in the nature of a quit-claim title to be sub- 
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ject to the general rule ordained by statute against passing 
any kind of title to property for a usurious purpose or as 
part of a usurious contract. The homestead right isa right 
in property, and to waive it in favor of a creditor is sub- 
stantially the same thing as to convey it away—the same, 
certainly, in respect to putting the debtor in the power of the 
ereditor. And it is, we apprehend, to keep the debtor out 
of the power of the creditor, so as to give due scope to the 
plea of usury if the former should at any time feel inclined 
to use it, that the rule against connecting title with usury 
has been adopted. The waiver of homestead is within the 
reason and spirit of the statute, because there would be 
little difference to the debtor and his family between allow- 
ing the usurer to acquire title to his property to secure a 
usurious debt, and allowing the usurer to acquire a lien 
upon it with a waiver of homestead for the same purpose. 
In either case, the property, if only of equal value with 
the amount of the debt, and sometimes though of much 
greater value, would be gone sooner or later if the debt 
was not paid. Perhaps we need not directly invoke the 
statute, either in its letter or spirit, to reach the result at 
which we have arrived; for the undoubted policy of the 
law is to discourage and repress usury ; usury is odious to 
the law; while homestead is favored by the law. The one 
is an outcast and reprobate; the other, a fostered institution 
of the state. Usurious contracts are regarded as corrupt 
or tainted, and the usurer is, so far, a trampler upon the very 
law to which he looks for protection. If he will violate 
the law for the purpose of gain, shall he at the same time 
clutch his debtor’s homestead right as security for his prin- 
cipal and lawful interest? Shall he have the same security 
for these when he breaks the law as other creditors have 
who keep the law? Because the homestead right can be 
waived in a pure contract, does it follow that it can be 
waived in a contaminated contract? We think not, and so 
rule. It is contrary to public policy to bind the homestead 
right as security for an usurious debt; the taint of usury 
affects the security and renders it void. 
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4, The next point is as to the effect of the so-called ten- 
ancy, and this rests upon a like principle. Estoppel is not 
applied to prevent inquiring into usury. If a deed will 
not estop surely a note for rent will not estop, nor will any 
contract of renting. Out of a title void for usury, and a 
contract of renting based thereon, no tenancy, no relation 
of landlord and tenant, will arise. The usury stalks like a 
pestilence through every form of contract, and poisons all 
it touches, Tenancy can no more grow out of an usurious 
title where both are parts of the same scheme of usury, 
than a man can become his own tenant and be landlord to 
himself. There can be no rent, and no right to rent. And 
the like rule holds as to personalty, in respect to title and 
hire. 

5. It will be seen that we only declare the effect of usury, 
without intimating any opinion as to its presence or absence 
in this particular case. That is a question for the jury, 
and so we intend to leave it. It was, however, insisted, as 
matter of law, that when the statute allowed a conven- 
tional rate of interest higher than the general rate, on con- 
dition that the contract therefor was in writing, the rate 
stipulated for or agreed on had to be expressed in the writ- 
ing, and that to add the principal and interest together, 
giving a note for the aggregate, would not be a compliance 
with the statute. We think otherwise. The statute merely 
intended to distinguish between written and parol contracts, 
declaring the former effectual and the latter not. The 
promise to pay might be so much in a round sum, provided 
the statutory limit as to rate was not exceeded, and if the 
promise and the sum were evidenced by writing the con- 
tract would be in writing. Of course, the more detailed 
statement of the terms of the contract would also suffice 
where it was the pleasure of the parties to set them out. 

6. The void sale of the mules by the constable, his only 
warrant being a mortgage fi. fa. issued by a justice of the 
peace, gave no title to the purchaser. But if the owner, 
with a knowledge of all the facts, acquiesced in the sale 
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and hired the mules from the purchaser, why was it not an 
adoption of the constable’s void act, and a ratification of 
the sale? Doubtless the price paid went to the payment 
of the mortgage debt, and if so, the owner of the mules 
was benefited to that extent. Perhaps he was well satisfied 
with the price and with the application of the money, and 
for that reason cared not whether the sale was legal or ille- 
gal. The purchaser, it may be supposed, got possession of 
the animals from the constable, and passed that possession 
to the hirer. If the hirer thus acquired possession, it made 
a case of bailment, and the general rule holds that the 
bailee cannot, whilst retaining possession, dispute the bailor’s 
title. If he had wanted to make an issue on the legality 
of a constable’s sale, he ought not to have taken the posi- 
tion of hirer or bailee under the purchaser—I mean if he 
had wanted to make that issue with the purchaser. Of 
course, his wife, on a claim of the mules as her husband’s, 
and as therefore exempt, cannot make the issue if he is 
estopped from making it. If the hiring was only colora- 
ble and a cloak for usury, no estoppel would arise against 
either. We have spoken of a real hiring, not of a mere 
sham. 

7. It is manifest at a glance that most if not all the ob- 
jections filed by Anderson to the application for homestead — 
were not appropriate to that sort of proceeding. Disputes 
about title to the property, or about liens upon it, are gen- 
erally not to be raised and settled in that way. But here 
the parties have agreed to consolidate their litigation, raise 
the real issues and have them tried on the merits, and they 
conducted the trial accordingly. The evidence had the 
widest range, and brought before the court and jury every- 
thing that the parties were disputing about. In so far, 
therefore, as the charge of the court cut off any part of 
the case from the jury which the consent arrangement of 
the parties embraced, or authorized the jury to arrive at a 
verdict on principles which would leave the main contro- 
versy still open, the charge was erroneous. Certainly this 
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was done in respect to usury in its relation to the homestead 
right, and were there no other error a new trial ought to 
have been granted for that one. 

8. The withdrawal of the case temporarily from the 
jury, and occupying the minds of some of them with an- 
other case, then recombining the jury and proceeding to 
finish this case, was an improper practice, and counsel ought 
not to have been called on to consent to it. What the 
court ought not to do at all, should not be suggested by it 
as expedient, and then done on a consent thus obtained. 
Judges are, in mental habits and training, fitted somewhat 
for transferring the attention from one case to another, and 
passing to and fro between them, without confusion, but 
ordinary jurors, we believe, ought to cope with but one 
case ata time. And this accords with the general usage 
of courts—so general, that no single instance to the con 
trary, except the present, has ever come under our observa- 
tion. We know of no authority for it, and no precedent 


has been cited other than the practice of the learned judge 
in his own circuit. 
Judgment reversed. 


McIntyre, executrix, vs. Metprm. 


. The scaling ordinance of 1865 is not applicable to an account con- 
tracted prior to June, 1861; and the circumstances of this case fur- 
nish no warrant for scaling the account. If there were mutual ante- 
war demands, and one party voluntarily received Confederate 
money in payment, during the war, leaving the other’s debt un- 
paid, the amount of the latter is unaffected. 

. Payment may be established by indirect evidence, and without fix- 
ing the time, place,or mode. A presumption that an acount is paid 
will arise if after the account is due the creditor gives notes and 
due-bills to his debtor, thereby apparently reversing the relation of 
the parties. 

. Counsel in a suit by an executrix are not, as such, her agents to 
receive proposals of settlement otherwise than in cash, or notice of 
a demand against the testator’s estate in favor of the defendant in 
the action, such demand not being pleaded in defense; nor can the 
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executrix be affected by conversations between that defendant and 
his counsel, or between the two sets of counsel, in respect to the 
existence of the demand, a desire to settle, or a purpose to enforce it. 

. It is inaccurate for the court to charge the jury as if receipts were 
mentioned in a suit or judgment when they are not mentioned. 
And acharge which the jury would probably understand as denying, 
as matter of law, that a presumption of payment arises as to a prior 
over-due account, when due-bills are given by the creditor to the 
debtor, is erroneous, 

. A mere presumption of payment is disputable, and may be rebutted 
or explained. 

. If in truth there be mutual demands unpaid, and one party collects 
by suit, no defense being made, the other has a right to collect also. 

. A new trial should have been granted on certain grounds of the 
motion. 


Sealing ordina ce. Payment. “Evidence. Attorney and 
client. Charge of Court. Actions. Before Judge Tompe- 
Kins. Chatham Superior Court. May Term, 1878. 


Meldrim brought complaint against Mrs. Frances Mec 


Intyre, as executrix of James McIntyre, deceased, on an 
account, the bill of particulars of which was as follows, 
besides other items as to which there wa$ no evidence : 
“To cash received by said James McIntyre, on 

October 4, 1859, on a promissory note made by 

Mrs. Mary Marshall, payable at twelve months, 

for $1,000.00 
“Interest on $1,000.00 from October 4, 1859. ... ” 

The defendant pleaded the general issue and payment. 
She subsequently proposed to amend by setting up as an 
equitable defense the facts stated in the first division of the: 
opinion. This the court refused to permit. 

The plaintiff's evidence embraced : 

1. The depositions of Isaac W. Avery, who had been a 
clerk for Lloyd & Owens, attorneys-at-law, and while so 
employed had represented Mrs. Marshall in effecting a set- 
tlement with Meldrim, McIntyre acting for Meldrim, for 
the rent due by Meldrim to Mrs. Marshall, for the hotel 


known as the Marshall House, in which settlement Mrs. 
5 
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Marshall gave her note for $1,000.00. Meldrim could not 
pay the rent and sold his furniture to Mrs. Marshall; the 
note, the witness thought, was payable to McIntyre, but 
his recollection was vague. 

2. The deposition of Mrs. Mary Marshall: She had paid 
James McIntyre money on a promissory note; the note 
was made in favor of James McIntyre, for $1,000.00, pay- 
able twelve months after date, but did not know whether 
the money was paid for himself, or to be given to another 
person. 

3. The following receipt : 


**Savannag, Oct. 4, 1859. 
Received from Mrs. Mary M. Marshall a note for one thousand dol- 
lars, payable twelve months after date, which is the property of Mr. 
Ralph Meldrim. 
$1,000.00. (Signed) JAMES McINTYRE.” 


4. The evidence of Mr. Norwood, plaintiff's attorney, 
who stated that he was Meldrim’s attorney when Mrs. Mc- 
Intyre, as executrix of her husband’s will, brought suit 
against him in 1863; engaged to see Messrs. Ward & Jones, 
her attorneys, with a view to settle the case. He called and 
stated Mr. Meldrim’s demand for $1,000.00, now sued for; 
whether the other items of the account sued for by Mel- 
drim and afterwards abandoned, were presented at. the 
time, he can’t remember. He did not remember which one 
of the firm of Ward & Jones he saw, but whichever it was, 
said he would see about having a settlement. Witness 
never heard anything further of the case until he learned 
that a judgment had been obtained against Meldrim ; wit- 
ness then advised him that it would be well to pay the 
judgment and sue on his demand. He took this advice, 
paid the judgment, and brought this suit. 

The evidence submitted by the defendant was as follows: 

1. Record of suit and judgment in favor of Frances 
McIntyre, executrix of James McIntyre, vs. Ralph Mel- 
drim ; service of process by sheriff, April 25, 1863, suit 
returnable to May term, 1863, Chatham superior court, on 
the following evidences of debt: 
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i) 
— 





Promissory note dated March 21, 1861, at 90 days 
44 March 28, 1861, at 4 months 
Due-bill June 6, 1860 
“ Gey TN sk 5s bcc dsvececensakeees 

November 21, 1859 
February 15, 1861 
March 38, 1861 
Pg SO ree 
May 10, 1861 


eee 
esesssesese 


August 21, 1861 

September 11, 1861......... ... ... e 
September 17, 1861 

September 19, 1861 

September 24, 1861 


33 
ss 


Total in notes and due-bilis, 
** open account. 


There was no plea or appearance for Meldrim, and the 
suit resulted in a verdict and judgment for the full amount 
sued for, January 12, 1864. The judgment was satisfied 
February 19, 1864. 

2. The testimony of Mrs. McIntyre, the defendant: Her 
husband, in his lifetime, had paid all of the money sued for 
to the plaintiff. She saw some of the money paid, herself, 
and it was paid in various sums from five dollars up to two 
and three hundred dollars. The payments were made from 
time to time, commencing shortly after the note was given 
to her husband, up to September, 1861. Meldrim gave 
due-bills or receipts from time to time for the amounts paid 
to him. Meldrim required the money to live on; he had 
failed in business, and had no other means of support. 
James McIntyre died February 8, 1862. Shortly before her 
husband died he put in her hands a large pocket-book con- 
taining a number of notes and due-bills ; among these due- 
bills and notes were some made by Meldrim. Witness 
notified Meldrim that she had these notes; he paid no 
attention to her notice. After her qualification as execu- 
trix she gave the usual notice to debtors and creditors 
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required by law. Meldrim never presented this claim 
against the estate, nor made any demand whatever for pay. 
ment or settlement. After waiting the expiration of the 
year after the death of her husband, she gave the notes and 
due-bills of Meldrim to Messrs. Ward & Jones, her lawyers, 
for collection ; they brought the suit which has been offered 
in evidence. Meldrim never made any defense, never 
made any claim whatever against the estate. After the 
war, when she had left the city for the North, to educate 
her children, he brought this suit against her; the estate 
does not owe him anything. She had all her husband’s 
papers, She did not find any other notes, due-bills, or 
receipts except those set forth in the judgment and those 
offered in evidence here; the receipt for $200.00 and order 
for $5.00 were found sometime after Meldrim brought 
suit; in the confusion resulting from removal from the 
city, and during the war, some of her husband’s papers 
were lost. Meldrim paid the judgment against him in 
1864, in Confederate money. 
3. Copy of receipt offered in evidence: 


**SAVANNAG, July 16, 1861. 
**Received of James McIntyre two hundred dollars on account. 
** $200.00. Ra.tea Metprm.” 


‘ Pripay, May 19, 1860. 
‘‘Friend McIntyre, will you be kind enough to let bearer have 


$5.00 until I can get well enough to get out. 
** Yours, MELDRIM.” 


The jury rendered a verdict for the plaintiff for $795.00, 
with interest on $1,000.00 from October 4, 1860, to July 
16, 1861, and interest on $795.00 from July 16, 1861, to 
June 4, 1878. 

The defendant moved for a new trial upon the following, 
among other grounds: 

1. Because the court erred in refusing to allow the de- 
fendant to amend her pleas as hereinbefore stated. 

2. (8) Because the court erred in admitting the testimony 
of Mr. Norwood in relation to facts connected with the 
suit brought by the defendant against the plaintiff in 1863, 
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and occurring prior to the judgment in said case, and his 
statement to the then attorneys of defendant. 

3. (5) Because the court erred in charging as follows: 
“Tf it appears from the evidence introduced by the defend- 
ant, that Mrs. McIntyre, as executrix of her husband, sued 
Meldrim in this court, in 1863, for some $2,800.00, and 
recovered judgment against him for the amount sued for, 
no defense to this action being made, but if you find, from 
the evidence, that Meldrim had a counter-claim against the 
plaintiff in that suit, whilst he had a right to plead it yet 
he was not bound to set it off, but could bring a separate 
action for the same. And the fact that he allowed a judg- 
ment to be taken against him in 1864, which he paid in 
Confederate money, has nothing to do with this case.” 

4. (8) Because the court erred in charging the jury as 
follows: “If you find that the due-bills and receipts sued 
on by Mrs. McIntyre against Meldrim in 1863, were the 
same as those given from time to time by Meldrim, and 
you further find no other indebtedness from Meldrim to 
McIntyre, you should find for the plaintiff, if you are satis- 
fied that McIntyre received the $1,000.00, and the defendant 
has failed to show that the $1,000.00 was paid in some 
other way than by the due-bills and receipts named in the 
judgment of McIntyre vs. Meldrim.” 

(No receipts were mentioned in the suit, verdict, or judg- 
ment referred to in this portion of the charge.) 

5. Because the verdict was contrary to the law and the 
evidence. 

The motion was overruled and the defendant excepted. 


J. R. Sacssy, for plaintiff in error, cited, on refusal to 
allow equitable plea, Code, §§3479, 3082; 45 Ga., 12, 17, 
331; 48 7b.,619. On error in charge and refusal to charge, 
5 Denio, 304; 25 Tex., 252; 3 Rand., 481; 50 Ga., 569; 
25 16., 184; 30 7b., 241; 19 7b., 335; 15 7b., 258; 50 J0., 
644, 
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T. M. Norwoop, for defendant, cited 41 Ga., 82, 675; 
54 Jb., 276. 


BLEcKLEy, Justice. 


1. The action was against an executrix, and was brought 
in the year 1866, upon an account for money had and re- 
ceived by her testator in the year 1860. She cannot, in her 
defense, take any benefit from the sealing ordinance of 1865, 
though she offered to plead specially that she qualified as 
executrix in February, 1862; that among the assets which 
came to her hands for administration were sundry promis- 
sory notes and due-bills of the present plaintiff, payable to 
the testator, more in amount than double the account now 
in suit, all of them executed between May, 1860, and Octo- 
ber, 1861; that in April, 1863, she brought suit against him 
upon said notes and due-bills; that he neither pleaded his 
account as a set-off, nor gave her any notice of its existence ; 
that she recovered judgment against him in said suit in Jan- 
uary, 1864, and that he paid off and discharged the same, in 
the February following, with Confederate money. The 
voluntary reception of Confederate money by the executrix, 
upon a judgment in her favor against him, is no reason for 
scaling the account against the estate which she represents, if 
the account is just and owing. As it was contracted prior 
to June Ist, 1861, the scaling ordinance does not apply to 
it. For these reasons, there was no error in rejecting the 
proposed amendment to the pleas. 

2. The executrix may support the plea of payment by 
the testator, without producing any direct evidence of the 
fact of payment, or any evidence whatever of the particu- 
lar time, place or mode of payment. Presumptive evidence 
of the fact of payment will be sufficient, unless the pre- 
sumption is rebutted. That the plaintiff, after his account 
against the testator became due, gave to the latter notes and 
due-bills, thereby acknowledging himself a debtor to the 
testator, would, of itself, raise a presumption that the 
account was discharged. This presumption would be 
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strengthened if the notes and due-bills amounted to much 
more than the account, and if to a suit upon them by the 
executrix, no defense was made by set-off, or otherwise, but 
on the contrary judgment was suffered to go by default, 
and if the judgment was paid off and discharged shortly 
after it was rencered, the defendant therein not then giving, 
nor not having previously given, to the executrix any no- 
tice of the account, or made any demand upon her for pay- 
ment, she having, by public advertisement as required by 
law, admonished all creditors to present their claims. 

3. To rebut the presumption of payment arising out of 
the state of facts recited in the preceding paragraph, testi- 
n.ony is not admissible, to the effect that whilst the suit of 
the executrix was pending, the defendant therein employed 
counsel to confer with her attorneys in charge of that suit, 
with a view to settling the case ; that said counsel called 
upon them and made known the counter-demand, receiving 
for answer that they would see about having a settlement ; 
that the counsel heard nothing further of the case until 
judgment had been rendered; and that he then advised the 
payment of the judgment, and the bringing of suit upon 
the counter-demand, which advice was taken and carried 
out. What transpired between the counsel and his client 
cannot be heard to affect the executrix ; and what trans- 
pired with her attorneys, in the way of a proposition for 
settlement and their response thereto, is equally irrelevant, 
it not appearing that they had any authority from her to 
treat in the matter, or to liquidate claims against the estate, 
or to receive for her or in her stead notice of such claims. 

4. The charge set forth in the 8th ground of the motion 
for a new trial, was delivered in response to a written re- 
quest presented by the plaintiff below, the defendant in 
error here. The suit of 1863 was founded upon due-bills 
and promissory notes ; receipts were not mentioned, either 
in the declaration or the judgment. It was therefore an in- 
accuracy to speak of receipts in that connection ; there was 
no evidence on which to base the allusion, and why the re- 
quest to charge was so framed is inexplicable. There is dan- 





66 SUPREME COURT OF GEORGIA. 








: McIntyre, execatrix, v8. Meldrim. 








ger that the jury may have understood the court as inti- 
mating that the due-bills were themselves receipts, and 
therefore not affording in their character as due-bills any 
presumption of the payment of the account before they 
were given. This danger is increased by another part of 
the charge which has not been yet referred to: the court 
charged that promissory notes would raise a presumption of 
payment, but, so far as appears in the record, no like charge 
was given in respect to due-bills. The jury would be apt 
to notice the different treatment of instruments called by 
different names, and certainly instructions which they would 
probably understand to mean that, as matter of law, the 
giving of due-bills is not presumptive evidence of the pay- 
ment of a prior account which the payee owed the maker, 
are erroneous. 

5. Any mere presumptive evidence of payment is, of 
course, open to be rebutted or explained by other legal evi- 
dence, either circumstantial or direct. 

6. If a debtor by account makes advances to the creditor, 
taking his notes and due-bills for the amounts so advanced, 
the parties intending to have a settlement and cancel their 
respective claims, but the former dies, and thereupon his 
representative brings suit and obtains judgment on all the 
notes and bills, and collects the whole amount, and the ac- 
count is in fact unpaid, a suit thereon is maintainable but 
the burden of rebutting any fair presumption of payment 
arising out of the facts and cireumstances of the case must 
be fully met by the living party. 

7. The court erred in not granting a new trial on the 3d 
and 8th grounds of the motion, and on the last sentence in 
the 5th ground. It was too sweeping to say that the. fact 
that Meldrim allowed a judgment to be taken against him 
in 1864, which he paid in Confederate money, had nothing 
to do with the case. It is a circumstance which the jury 
ought to weigh in connection with the other facts tending 
to show that his account had been paid by the testator. 

Judgment reversed. 





FEBRUARY TERM, 1879. 


_ McGaughey Brothers w ve. Latham. 








McGaveuery Broruers vs. LaTHam. 


. Creating a debt, or parting with its consideration in the act of cre- 
ating it, on the faith of a cvllateral promise by a third person to 
stand good for its payment, is not such performance or part per- 
formance by the creditor as will render the collateral promise 
obligatory without a writing duly signed. Nor is a part payment 
of the debt by the collateral promissor such a part sateen: as 
will dispense with the writing. 

. The action being against two persons jointly, a judgment | on de- 
murrer dismissing it as to one of the defendants, is final in its na- 
ture, and may be brought to the supreme court by the plaintiff 
whilst the case is still pending below as to the other defendant. The 
other defendant is not a necessary party to the writ of error, and 
need not be served with the bill of exceptions. 


Contracts. Statute of frauds. Practice in the Supreme 
Court. Before Judge Crarx. City Court of Atlanta. 
December Term, 1878. 


McGaughey Bros. brought complaint against Battle and 


Latham on an account which was headed as follows : 

“John C. Battle, Jas. M. Latham, security, in account 
with McGaughey Bros.” 

Then followed numerous debits and credits, the former 
aggregating $545.76, and the latter $311.71, leaving balance 
due of $234.05. 

The declaration alleged that the goods specified in the 
bill of particulars were sold to Battle solely upon the faith 
of an express promise previously made by Latham, that he 
would “stand good” for the payment thereof. To this 
action a demurrer was filed by Latham which was sustained 
by the court. Before the judgment was finally entered, 
the plaintiffs amended by alleging the following facts: 

The goods were all sold in performance by plaintiffs of 
their part of the contract. Latham was present when a 
greater part of said goods were sold and delivered to Battle, 
and actually participated in said purchase. Afterwards, he, 
Latham, on May 9, 1877, paid part of the purchase money ~ 
for the same, to wit: $25.00, by delivering to plaintiffs a 
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pair of scales. He had due notice of each and all of said 
sales. Plaintiffs, in making the sales, relied upon his promise 
to pay for them, which was made on October 6, 1876. Battle 
was then, and is still, insolvent, and plaintiffs had expressly 
refused to sell him goods on his own credit, and only agreed 
to do so, and did so, on the faith of the promise of Latham 
to stand as security for the same. 

To the declaration as amended, Latham again demurred. 
The court dismissed the action as to him, and the plaintiffs 
excepted. 

When the case was called in this court, counsel for de- 
fendant moved to dismiss the writ of error because prema- 
turely brought, and because the co-defendant below was 
not a party here, nor served with the writ. The action as 
against the latter was still pending inthe court below. The 
motion was overruled, the principle covered by the second 
head-note being announced. 


F. A. Arnotp; E. N. Broyxes, for plaintiffs in error, 
cited, acts of 1853-4, 58; Code, §1951, par. 3; 53 Ga., 
353, 665, and distinguished 54 Ga., 681. 


Hopkins & Guienn: J. T. Penpieron, for defendant. 


BLEcKLEY, Justice. 


1. Battle is sued as well as Latham. The declaration does 
not allege that the sale of the goods was made to them 
jointly, but that the goods were sold to Battle, solely upon 
the faith of an express promise previously made by Latham 
that he would stand good for the payment. No considera- 
tion is mentioned as moving directly to Latham for this 
promise. A fair construction of the declaration would be, 
that Battle, wishing to purchase goods from the plaintiffs 
on his own account, and thereby to become their debtor, had 
with them no such standing or credit as would enable him 
to succeed, and that Latham came to his support, and upon 
his express promise to stand good for the payment, the 
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plaintiffs sold the goods to Battle, accepted him as their 
debtor, and trusted for a discharge of the debt to the prom- 
ise of Latham. The legal effect was to make Battle the 
primary debtor, and Latham no more than a guarantor. 
Throop on V. A., §§198, 199, 205; DeColyer Guar., 112 
et seg. The Code, in §1950, enumerates the various obliga- 
tions which, to be binding, must be in writing, and signed 
by the party to be charged, or some person by him lawfully 
authorized. Among these is “a promise to answer for the 
debt, default or miscarriage of another.” The next section 
excepts cases in which the contract has been fully executed, 
or where there has been performance on one side, accepted 
by the other in accordance with the contract, or where there 
has been such part performance of the contract as would 
render it a fraud of the party refusing to comply if the 
court did not compel a performance. The promise of 
Latham is not alleged to have been in writing, and that is 
the point of the demurrer to the declaration. There is no 
objection to the mode of defense, and if there was, under 
the present Georgia practice the objection would not pre- 
vail. The demurrer is met, first, by the proposition that 
there has been performance on the side of -the plaintiffs, in 
that they have parted with their goods on the faith of 
Latham’s promise to stand good for the payment. It is said 
that this is either to be regarded as a full execution of the 
contract on their behalf, or such part performance as would 
render it a fraud in Latham not to comply with his under- 
taking, Battle being insolvent. But if there were two con- 
tracts, one with Battle for the sale of the goods, and the 
other with Latham in respect to answering for Battle’s debt, 
the delivery of the goods to Battle was in execution of the 
contract of sale, and was a part of theres geste of creating 
the debt. The acceptance of the goods was by Battle, not 
by Latham. The true consideration of the collateral con- 
tract with Latham was the incurring of the risk of dealing 
with Battle on a credit, and of accepting him as a debtor. 
The moment that the debt arose, this risk was incurred, and 
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as the debt was from time to time augmented, the risk was 
simultaneously carried up to the increased amount. Re- 
garding the actual incurring of the risk as the performance 
or the part performance contemplated by the Code, there 
would be no case in which a parol promise to answer for 
the debt of another would not be obligatory so that the 
promise was made before the creation of the debt, and 
acted upon in extending the credit involved in its creation. 
Such a construction of the Code would throw open to mere 
parol evidence all that numerous class of guaranties which 
look to prospective indebtedness, and thus work a stupen- 
dous change in the prior law as embodied in the English 
statute of frauds. If the collateral promise is to be bind- 
ing simply because the credit has been extended on the faith 
of it, and because the creditor, trusting to the promise, has 
put himself in a situation to be injured if it is not per- 
formed, then oral contracts of guaranty are as obligatory as 
written ones, in perhaps a large majority of the actual cases 
which arise in business, and the statute of frauds, in one of 
its most important features, is wiped out. We cannot think 
the Code intends so sweeping a change in the law, and we 
decline to adopt a construction from which, if followed out 
consistently, the change would inevitably result. It would 
be very idle to interpret the Code as saying, in effect, “a 
parol promise to answer for the future debt of another is 
not obligatory unless the debt shall be created, in which 
event it is obligatory.” 

Another answer urged to the demurrer is, that there was 
part performance by the collateral promissor, in that he 
paid a part of the debt. This, however, was beneficial to 
the creditors, and we can see no principle on which it com- 
mitted him to pay the balance. As he was not legally 
bound to pay any portion of the debt, the voluntary pay- 
ment of some of it furnished no basis for enforcing pay- 
ment of the residue. No fraud was committed by the par- 
tial payment, but the whole operation of that act was in a 
direction opposite to fraud. It would surely be bad logic 
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to say, that whoever, in pursuance of a void promise, volun- 
tarily pays part of a debt, is thenceforth under a binding 
contract to pay the balance. 

2. The motion to dismiss the writ of error was based, 
first, on the ground that the action is still pending in the 
court below. But the action brought was a joint action 
against two, and no such action is now pending in that 
court, the court having dismissed it as to one of the defend- 
ants on the demurrer which we have just discussed. The 
judgment of dismissal was final in its nature, and while it 
stood no further proceedings could be had below except 
against the other defendant. It is manifest that the case 
as a joint action was at an end, and that to reinstate it the 
plaintiffs were without remedy other than a writ of error. 
53 Ga., 442. The other ground of the motion to dismiss 
makes the question of proper parties. It was contended 
that both defendants in the court below should be defend- 
ants here, and that both should have been served with the 
bill of exceptions. ‘The answer is, that only one of the de- 
fendants demurred to the declaration, and the judgment 
upon that demurrer is the sole subject-matter of the writ of 
error. The other defendant is thus no party to the contro- 
versy here, and were the plaintiffs in error to succeed in 
reversing the ruling which they complain of, his liability 
to them would not be enlarged. Their effort in this court 
is not to bind him, but to bind another with him, on the 
supposition that he is already bound. 

Judgment affirmed. 


JucHTER vs. Borum, BenpuEm & Co. 


1. A mortgage of personalty may foreclose, and proceed at the same 
time on the mortgage debt by ordinary action. 

2. A plea that the plaintiff, for a good and valuable consideration, 
agreed in writing, after the note was made, to extend the time of 
payment, on certain conditions, but not stating what the considera- 
tion for the agreement was, or whether it was executed or executory, 
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(the writing itself as set out in the plea not specifying any consid- 
eration whatever) is demurrable, though it be alleged that the 
conditions happened, and that the plaintiff committed a breach of 
the agreement. A plea, if intended to be a plea of recoupment, 
should lay damages, and offer to recoup, or in some way indicate a 
purpose or a willingness to recoup. It should also allege some breach 
by the plaintiff, not of a subsequent contract, but of a cross- 
obligation or independent covenant arising under the same contract. 

. That the notes declared upon were given for the purchase of goods, 
and that the plaintiff, in violation of his agreement, foreclosed a 
mortgage to secure this same debt, and caused the goods to be 
seized and sold, whereby they were wholly lost, etc., is not matter 
for a plea of total failure of consideration. 

. In actions founded on unconditional contracts in writing, where an 
issuable defense is not filed under oath or affirmation, the duty of 
rendering judgment without the verdict of a jury is devolved by 

, the constitution of 1877 upon city courts as well as upon the supe- 
rior courts. 


Pleas. Mortgage. Recoupment. Judgments. City 
Courts. Before Judge Harpren. City Court of Savannah. 
July Term, 1878. 


Boehm, Bendheim & Co. brought complaint against 
Juchter, commencing their action February 26, 1878, on 
two notes, each for the sum of $250.00, and dated Febru- 
ary 21, 1877, one due three months, and the other twelve 
months, after date. The defendant pleaded in abatement 
the pendency of proceedings by execution, levy and counter- 
affidavit, in the superior court, had on the foreclosure of a 
mortgage of personalty, given to secure the notes sued on. 
He also pleaded in bar the following facts: 

On February 23d, 1877, the following written agreement 
was entered into for a good and valuable consideration: 

‘* This is to certify thatif Mr. Henry Juchter cannot meet his note of 
$250.00, due three months after February 21si, 1877, we shall renew 
the same for one year, provided the balance of the notes are met at 
maturity. (Signed) BoruM, BeNDHEImM & Co.” 

The notes referred to as the balance were the notes sued 
on, due at twelve months, and two others due at six and 
nine months, which latter were paid at maturity. Before 
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and on the day the notesued on, due at three months, 
became due, the defendant called upon the plaintiffs to 
renew the same for one year, which renewal they agreed 
to make, and informed the defendant that it was allowed, 
subject only to the condition of said agreement, with 
which condition he complied as to the six and nine months 
notes. The one due at twelve months was not met at ma- 
turity, because plaintiffs were secured by a mortgage upon 
a stock of groceries, liquors, ete. Plaintiffs, before the 
maturity of any of the notes aforesaid, commenced pro- 
ceedings, in utter violation of the terms of said mortgage, 
in the superior court of Chatham county, to foreclose the 
same for the purpose of collecting said first and last notes, 
to-wit : the notes now sued on. Under these proceedings 
they seized and sold defendant’s stock of goods, and have 
not tendered to him any account of the proceeds of said 
sale. Said stock was worth more than double the amount 
due, or to become due, on the two notes referred to. The 
foreclosure proceedings are still pending on an affidavit of 
illegality filed by the defendant. This issue will be deter- 
mined at the May term, 1878, of the superior court, and 
should it result favorably to the plaintiffs, the amount 
which has been realized from the sale of said stock must be 
credited on the debt sued for in this case, and will either 
wholly or partially pay it off. Defendant says that he was 
absolved from paying said last note at maturity by reason 
of the aforesaid conduct of the plaintiffs, the pendency of 
the litigation, and the undetermined issue in the superior 
court. 

He further pleaded total failure of consideration in this, 
that the plaintiffs foreclosed their mortgage in violation of 
their contract as above stated, thereby causing the whole of 
said stock, for which said notes were given, to be lost to 
defendant. 

Subsequently the defendant amended his pleas, that in 
abatement as well as those in bar, by setting up that the 
issue pending in the superior court upon whether said fore- 
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closure was instituted before the maturity of the debt to 
secure which the mortgage was given, has been determined 
in favor of the defendant. To this judgment plaintiffs 
have excepted, and are preparing to take the case to the 
next term of the supreme court. 

Upon motion of plaintiffs all of the above pleas were 
stricken, and though defendant had regularly tiled his de- 
mand for jury trial, judgment was rendered by the court 
without the verdict of the jury, no defense of any kind 
being left upon the record. To all of which the defendant 
excepted and assigns error as follows: 

1. That the court struck the pleas as above stated. 

2. That judgment was rendered by the court without the 
verdict of a jury. 


R. R. Ricuarps, for plaintiff in error, cited, on the 
stricken pleas, Code, §$1948, 2894, 2895; Jones on Mort., 
$71; 2 Kansas, 384; 5 J7d., 54; 13 Gray, 360; 38 N. H., 
22; 10 Jb., 64; 20 7b., 140; 3 Met., 308; 47 Barb., 212; 
2 B. Mon., 205. On right to a jury, Code, $4924. 


J. R. Sausszy; B. A. Denmark, for defendants, cited, 
on the plea in abatement, 18 Ga., 604, et seg.; 6 Gray, 439; 
1 Otto, 616; 2 Zb., 208. On failure of consideration, 57 
Ga., 351. On dispensing with jury, constitution of 1877, 
art. 6, par. 7, §4; 48 Ga., 551; 55 7b., 475; 43 Zbd., 366; 
Code, §$4923, 4924. 


BiEck.Ey, Justice. 


1. Upon principle, as well as authority, the pendency of 
proceedings to foreclose a mortgage, whether upon realty 
or personalty, is no hindrance to a regular action upon the 
noteg to secure which the mortgage was given. The two 
actions are unlike, the causes of action are not the same, 
and the results are dissimilar. A mortgage on realty is 
foreclosed by petition and rule, Code, §3962; a mortgage 
on personalty, by affidavit, annexing the same to the mort- 
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gage, and filing both in the office of the clerk of the supe- 
rior court, /d., §3971. An ordinary action is instituted by 
petition and process, /d., $§3332, 3334, 4918. The cause 
of action in a foreclosure proceeding is the lien, and the 
breach of the condition of the mortgage contract ; the cause 
of an ordinary action upon the notes is the promise which 
they contain and its non-performance. That the debt is 
the same makes no difference, for the securities are differ- 
ent, and upon each security for a debt, however numerous 
the securities may be, an action will lie if its terms are not 
complied with. Payment of one will extinguish all, but as 
long as the debt subsists, each security has a separate vital- 
ity, and will support an appropriate action. The result of 
a foreclosure proceeding is the establishment of a special 
lien against the specific property, and the obtainment of 
an execution to sell it; the result of an ordinary action is a 
general judgment for the debt, which, by statute, is a gen- 
eral lien upon all the debtor’s property, and which is en- 
forced by execution against all his goods and chattels, lands 
and tenements. Every creditor is entitled to obtain this 
general lien as soon as he can after his debtor puts himself 
in default. Why should he be postponed because he has 
also a special lien upon specific property, and is attempting 
to enforce it? If the debtor wishes to confine his creditor 
to one remedy, let him give but one security; let him de- 
cline to make a mortgage. In some states, I believe, a 
foreclosure suit results in a general judgment, as well as the 
enforcement of the mortgage lien. Where that is the case, 
a separate action on the notes would be superfluous, and 
might well be disallowed when foreclosure proceedings are 
already in progress. It is a misapprehension of the Code 
to apply sections 1946 and 2894 to a case like the present. 
These sections apply where the cause of action is the same 
in the two proceedings. The same debt, when made the 
basis of several contracts, will furnish, or may furnish, as 
many causes of action as there are contracts. Nothing is 


plainer than that the contracts in the two notes declared 
6 
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upon are not identical with the mortgage contract. There 
was no error in striking the plea in abatement. 

2. The first special plea in bar is a non-descript. It was 
said in argument to be a plea of recoupment, yet it does 
not offer to recoup, nor does it lay damages at any amount 
whatever; and it does not purport to be a plea of set-off. 
Itsays nothing about either recoupment or set-off. It sim- 
ply presents certain facts, and holds them up doggedly and 
stubbornly as a bar, without deigning to indicate any theory, 
legal or equitable, upon which they area bar. There would 
probably be no substantial defect if ordinary professional 
or judicial acumen could resolve the facts into a bar, but 
with such unique materials, the pleader ought to have lent 
the court below, and this court, some assistance. The notes 
declared upon were made on the 21st of February, and the 
contract alleged in the plea was two days later, so that, 
for this reason, the doctrine of recoupment would not ap- 
ply ; for “recoupment is a right of the defendant to have 
a deduction from the amount of the plaintiff's damages, 
for the reason that the plaintiff has not complied with the 
cross obligations or independent covenants arising under the 
same contract.” Code, $2909. Again, while the plea alleges 
that the subsequent agreement was for a good and valu- 
ble consideration, it sets out no consideration of which a 
court can judge for itself whether it was good and valuable, 
nor does it say whether it was executed or executory ; and 
the agreement itself is silent as to any consideration. The 
document copied in the plea is in the form of a mere cer- 
tificate, and has the look of a naked promise. If it indi- 
cates anything more, it is that the inducement to make it 
was to stimulate prompt payment of all the notes except 
the one described; but the duty of prompt payment was 
already incumbent upon the debtor, and a mere repetition 
of his promise to pay at the time previously appointed in 
the notes themselves would not constitute “a good and valu- 
able consideration” for the new agreement. Besides, the 
agreement was to renew the first note, and the plea does 
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not aver that any renewal note was tendered. It says 
that the defendant called upon the plaintiffs to renew the 
note for one year, which renewal they agreed to make, and 
informed defendant that it was allowed. To call this the 
renewal of a note is rather a strain upon language. It 
seems probable, looking to the general tenor of the plea, 
that the whole misunderstanding between these parties has 
grown out of the omission of the defendant to execute a 
renewal note according to usage, he construing the term 
renew in one way, and the plaintiffs in another. It is 
true, the plea alleges that the foreclosure proceedings were 
commenced before any of the notes became due, but this, 
I apprehend, means that none of them were due, treating 
the renewal as having been effected. Perhaps that proceed- 
ing took place precisely because no actual manual renewal 
was effected. It should be noted that the state of facts 
pleaded by the defendant is quite different from that de- 
veloped by his evidence in the case of Boehm, Bendheim 
& Co. vs. Juchter, decided at this term. 

3. The second plea in bar alleges total failure of con- 
sideration, but its matter is evidently not appropriate to 
that defense. There was no unsoundness in the property 
for which the notes were given, no defect in the title, 
no failure to deliver, no breach whatever of the contract 
of sale, or of any warranty of condition, express or 
implied, embraced in that contract. The defendant ac- 
quired title to the goods, and though the plaintiffs have 
caused them to be seized and sold, they have proceeded 
against them as his property and not as their own; 
they have resumed neither the possession nor the title 
with which they parted as the consideration of the 
notes. They have caused legal process to issue and to be 
executed, and if in this they have acted wrongfully, and 
to the injury of the defendant, they have committed a tort 
for which they are answerable in damages. The measure 
of the damages may be more or less than the amount of the 
notes, but it is just what it would have been if the like 
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tort had been committed in respect to any other property 
belonging to the defendant, of equal value. That the alleged 
wrongful levy was upon this particular property, does not 
change the tort into a failure of consideration. Grant that in 
committing the tort, a contract was broken, that contract 
was not tlie one by which the defendant acquired the goods 
and out of which the notes arose, but another and differ- 
ent contract. The seizure and sale of the goods, regarded 
not as a tort, but as a breach of contract, is thus no failure 
of consideration, but a cause of action in favor of the de- 
fendant against the plaintiff. Viewed in this light, the 
damages, if pleaded properly, might be set-off against the 
notes, under the provisions of the Code, the rule of Code 
being that contracts may be set-off against contracts, and 
torts against torts, but this does not help the plea we are 
diseussing, which is expressly a plea of total failure of 
consideration, and nothing else. There was no error in 
striking it. 

4. After the plea in abatement and thetwo pleas in bar 
were disposed of, there was no issuable defense supported 
by oath or affirmation, and it was the court’s duty to render 
a judgment without the verdict of a jury. This result 
follows from the constitution of 1877, which, as we con- 
strue it, applies, in the provision on this subject, to city 
courts as well as to the superior courts. 

Judgment affirmed. 


GREEN, executrix, vs. FrRanx. 


1. In order for a settlement of admitted usury to be conclusive by 
way of accord and satisfaction, it must not leave the debtor in 
vinculis to the creditor. If the apparent object be to purge out the 
usury, and make new notes for principal and lawful interest only, 
a failure, unexplained, to purge it all out leaves the debt still tainted, 
and usury previously paid, whether on the same loan or a prior one, 
will be a defense pro tanto against the new notes. It does not ap- 
pear from the record that the plea came too late. 
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. Where the court has fixed no time for filing an auditor’s report, the 
report may be filed at any time before the trial. If necessary, a 
continuance will be granted to afford time for excepting, and pre- 
paring to try the exceptions. 

. It would seem that the auditor’s fees in a case at law are to be paid 
as costs by the party cast. But taxing them equally against each 
party is not cause for a new trial. 


Interest and usury. Contracts. Auditor. Costs. Be- 
fore Judge Hittyrer, Fulton Superior Court. October 
Term, 1879. 


On October 9, 1866, Mrs. Frank borrowed from Fisk 
$1,000.00 for four months, at five per cent. per month, 
giving her promissory note for the principal, and four notes 
of $50.00 each, due successive months, for the interest. 
On the 26th of the same month she borrowe¢ a like amount 
at the same rate of interest, giving a note for the principal, 
but when it was payable, and how the agreement for inter- 
est was evidenced, does not appear. The first note for 
$1,000.00, and the four interest notes, were paid at matu- 
rity. On the second note for $1,000.00 interest was regu- 
larly paid at the agreed rate up to January 29,1867. From 
that date to the 19th of July, 1867, payments were made 
at various dates, usually in excess of the interest due, so 
that on the last mentioned day, the note called for $893.70, 
calculating interest at the agreed rate. 

Thus matters stood until May 7, 1869, when the follow- 
ing contract was entered into: 

‘‘ Whereas heretofore the undersigned, Jane Frank, gave to the un- 
dersigned, F M, Fisk, her note of one thousand dollars, to secure 
which she gave him a mortgage on a lot in the city of Atlanta, on 
Decatur street. And whereas, a suit is now pending in a court in the 
city of Richmond, State of Virginia, which was brought by said Fisk 
against said Frank to recover the contents of said promissory note, 
and in which said suit a garnishment has been served on the Alber- 
marle Insurance Company, by which the payment of certain money to 
said Frank has been and is now prevented. And whereas said Frank 
has heretofore paid to said Fisk certain sums of money as usurious 
interest, which by said Frank are said to amount to about six hundred 
and fifty dollars: 
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‘*Now, in order to make a full and complete settlement of all the 
matters hereinbefore mentioned, said Fisk hereby agrees to dismiss 
said suit so by him brought in Richmond, and to relieve said fund due 
to said Frank from said garnishment, and he further agrees to reduce 
said mortgage debt to the sum of one thousand and twenty-five dollars 


at this date. 
‘‘In consideration whereof said Frank hereby releases and satisfies 


all claim on said Fisk on account of said usury, and accepts this agree- 
ment in full discharge thereof; she also gives of this date to said Fisk 
eleven notes amounting in the aggregate to one thousand and twenty- 
five dollars, and falling due at intervals of one month urtil all are due. 
As said notes become due and are paid the amount so paid is to be 
credited on said mortgage debt, and when they are all paid the sums 
so paid on them are to be accepted in payment of the mortgage debt. 
But this agreement is not in anywise to affect said mortgage lien until 
the mortgage debt is paid.” 


The notes provided for in this agreement were given, 
and four of them paid at maturity. Suits were brought on 
the remaining seven, each for $100.00, in the justice court. 
The defendant pleaded as set-off two claims for usury paid, 
one based on the first loan and the other on the second. 
The plaintiff replied the above contract. The magistrate 
rendered judgment for the plaintiff on one of the notes for 
$56.02 principal, and $2.64 interest, and for the defendant 
on the others. The cases were carried by appeal to the 
superior court. In 1873, they were referred to an auditor. 
On October 3, 1878, the auditor reported, holding the con- 
tract of May 7, 1869, no bar to the set-off of usury, and 
finding for the plaintiff $62.92, with interest from 11th 
of April, 1870. 

In the order of reference no time was fixed for the 
auditor to report. 

To the report the plaintiff excepted on the ground that 
the amount found was contrary to the evidence, and be- 
cause the auditor held that the agreement of May 7, 1869, 
was not a bar to the defense of usury paid prior thereto 
on notes other than those sued upon. 

The last exception was stricken !y the court, and the 
first submitted to a jury. The verdict sustained the report. 
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Pending the litigation Fisk died, and his executrix, Mrs. 
Green, was made a party in his stead. 

The court ordered that $40.00 be paid to the auditor by 
the parties to the litigation equally. 

The plaintiff moved for a new trial because the verdict 
was contrary to law and evidence, because the court erred 
in striking the exception above stated, and in taxing the 
plaintiff with any part of the fees and costs of the 
auditor. 

The motion was overruled and plaintiff excepted. 

The record contains no formal pleas. The defense relied 
upon, as stated in the above report, is gathered from the 
auditor’s report, the exceptions filed thereto, and the motion 
for a new trial. 


Jutius L. Brown, for plaintiff in error, cited, as to costs, 
Code, $§3675, 4210; 3 Ga., 162; as to settlement of usury, 
1 Ga., 392; 54 76., 22,190; 46 Zd., 166; 29 7d., 42; 32 
[b., 176; Code, §§10, 3444, 4706. 


Marsnatt J. Crarke, for defendant, cited, as to usury, 
54 Ga., 15, 95,190; 1 Tb., 392, 416; 22 Td., 193; 46 Zé., 
166, 196; 48 Zb., 652; 5 Denio, 236; Tyler on Usury, 
396. As to compensation of auditor, Code, $§3137-40, 
4204, 4210, 


BLEcKLEY, Justice. 


1. Both loans were usurious, and the second was on 
foot before anything had been paid, or even become due, 
on the first. The first was paid off in full not earlier than 
February 9th, 1867, and the suits now in question were 
commenced on March 1, 1870, which was less than four 
years after that payment. The time for pleading to these 
suits was thus necessarily within the statutory period (as 
the law then stood) within which an action might have been 
brought to recover back the usury paid upon the first loan. 
‘The record here is fragmentary, and several consents of 
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counsel are in it which seem intended to dispense with com- 
pleteness. For some reason, the pleas were not brought 
up; and when they were filed does not appear. Every 
reasonable presumption going to uphold the correctness of 
the judgment below is to be made, and there is no strain in 
presuming that the missing pleas were filed when they 
ought to have been filed, that is, at the time appointed by 
summons for the defendant to answer. Certainly the record 
does not affirmatively show that they came in after a set-off 
for the paid usury would have been barred by the statute. 

It is apparent that the so-called accord and satisfaction 
amounts to nothing. There was no complete purging of 
usury out of the second loan, and if any was attempted, 
there is no explanation of why it failed, and it did fail 
signally. The debtor was left in vineulis, and the taint 
was left in the debt. And just look at what the creditor 
gave by way of consideration for the release. He had an 
action pending in Virginia for the recovery of this identi- 
cal usurious debt, with a summons of garnishment which 
locked up some of the debtor’s money to satisfy any recov- 
ery which might be had in that action. He let go this hold 
which he had in Virginia, dismissed his suit there, and 
reduced his debt, not to principal and legal interest, but to- 
less than what it amounted to at the full usurious rate, and 
took new notes, retaining his mortgage security upon the 
debtor’s property just as it was. The debtor, under press- 
ure, says, “Stop your Virginia process for collecting the 
debt and all the usury, and I will pay you hereafter the 
debt and a part of the usury, and release to you now the 
whole of the usury which I have paid on the prior loan.” 
The bargain was concluded on this basis. To enforce it as 
a conclusive adjustment by way of accord and satisfaction, 
would be to settle the principle that the usurer has but to 
sue twice ; compromise the first action by taking a new note, 
remitting a part of the usury, and then bring his second 
action and proceed triumphantly to judgment. 

2. No time is fixed by statute or by general rules of 
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court for filing the auditor’s report. Where the court omits 
to appoint some time by special order, the report is not too 
late, so that it gets in before the trial. Of course, it is 
desirable to have it early enough to afford full opportunity 
to except and to prepare, on both sides, for a trial of the 
exceptions. But a continuance for this purpose, where 
necessary, may be granted, and if needed should be applied 
for. 

3. There is no statutory provision for cutting up costs 
in a case at law as may be done in equity. It would seem 
that the auditor’s fees are costs, and as such, are to be paid 
by the party cast. But it is obvious that a mistake in this 
regard is no cause for a new trial. Why should the case 
itself be tried over because the court has erred in framing 
the proper judgment on the verdict? Surely the verdict is 
not vitiated by what is and must be subsequent to it in the 
order of proceedings. The point as to this action of the 
court is not otherwise made than as one of the grounds of 


the motion for a new trial, and the only error assigned in 
the bill of exceptions is upon overruling that motion. 
There was no error in refusing a new trial. 

Judgment affirmed. 


Tue Cenrrat Raimroap Company vs. Fercuson & Meson 


1. Ten days being allowed by law for making out and certifying a 
transcript of the record, a bill of exceptions filed in the office of 
the clerk of the superior court, on the day preceding the return-day 
of this court, is properly returnable to the second term after such 
filing. 

. In doubtful cases of pure fact the finding of the jury is absolutely 
decisive, where the presiding judge has declined to interfere. 


Practice in the Supreme Court. New trial. Before 
Judge Hittyer. Clayton Superior Court. March Term, 
1878. 
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When this case was called, a motion to dismiss the writ 
of error was submitted, because properly returnable to the 
last August term of this court. The bill of exceptions 
disclosed that it was tendered to the presiding judge on 
June 8, 1878, and signed on the 18th of the following 
month, he certifying that the delay was unavoidable. It 
was filed in the clerk’s office four days after it was signed, 
on the 22d of July. The next day was the return day 
to the last Angust term of this court. It was filed in the 
clerk’s office here on September 9, following. 

The motion was overruled, as will appear from the first 
head-note. 

A report of the facts would illustrate no principle of 
law, and is therefore omitted. 


Speer & Stewart; Warerson & Srewart; H. C. Pzs- 
pLes, for plaintiff in error. 


Tiener & Hopnerr; E. W. Beck, for defendants. 


BLEcKLEY, Justice. 


1. The motion to dismiss the writ of error must fail. It 
was not the fault of party or counsel that the bill of excep- 
tions was not sooner certified and signed. The tender to 
the judge was in due time, and he certifies that the delay 
to sign was unavoidable. The statute gives fifteen days 
for filing in the clerk’s office from the date of the judge’s 
certificate, and here the actual filing was within four days, 
so there was even more than needful diligence at this stage. 
The clerk’s duty then began as to preparing the transcript, 
and had to be performed within ten days. Code, $4262. 
But it was only one day from the time of the filing until 
the return-day of this court. Nothing is more clear than 
that it was not incumbent upon anybody to have the case 
here on that day, and ir point of fact it did not arrive until 
the term had progressed for some four weeks. What was 
to be done with it? Section 4265 of the Code answers the 
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question, by directing it to be docketed for the next suc- 
ceeding term, and this was the course pursued. 

2. The action was for the value of cotton alleged to 
have been delivered for transportation, and not shipped 
nor accounted for. The plaintiff recovered, and a motion 
for a new trial was made and overruled. The grounds of 
the motion are resolvable into the general complaint that 
the verdict was wrong under the evidence. It is urged 
that neither delivery to the railroad company was sufficiently 
made out, nor value proved, and that the verdict was ex- 
cessive. The evidence is not conclusive. It pushes the 
mind into that great pit-fall called doubt, and there leaves 
it. The jury are the best doctors of doubt that we know 
of, especially when their treatment has been revised with 
approval by the presiding judge. This court has enough 
pressure in solving doubts of law, without extending its 
research into those of pure fact; and, moreover, it is not 
lawful to break up a verdict on a mere doubt as to the 
matters of fact. 

Judgment affirmed. 


Go.psmitH vs. THe Strate or GrorGIA. 


. Under the facts in evidence, it was error to charge the jury that ‘if 
a person secretly enter the dwelling of another in such manner as 
amounts to fraud, and conceals himself there, and afterwards com- 
mits a larceny and breaks out, and is detected, that fraud, with the 
accompanying facts, would be a sufficient breaking and entering in 


the meaning of the law.” 
. On the subject of alibi the charge was correct in substance. 


Criminallaw. Burglary. Alibi. Before Judge Hittyer. 
DeKalb Superior Court. September Term, 1878. 


Goldsmith was placed on trial for the offense of bur- 
glary in the night-time. The indictment charged that he 
“did break and enter the dwelling house of Edward B. 
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Walker, with intent to commit a larceny, and after break- 
ing and entering, was detected and prevented from commit- 
ting the larceny.” He pleaded not guilty. The only 
evidence material to an understanding of the decision was 
that of Miss Magill. She testified as follows: 

In the month of July she lived at the residence of E. B. 
Walker, in DeKalb county. Knew the defendant, Jack 
Goldsmith. She was awakened by a noise in her room 
and saw the figure of a man standing by the bureau. She 
called, but he did not answer; called again, and he said not 
to make that noise. She screamed again, and he came up 
to the head of the bed; said for her not to scream again; 
had a stick in his hand. She again screamed and he ran 
and jumped out of the window. She got up, ran to the 
window and recognized his voice. When he got out she saw 
him plainly in the moonlight, recognized him and said, “I 
will make you pay for this night’s work, Jack Goldsmith.” 
When she first saw him he had his hand in the drawer. 
The blinds of the windows were closed and latched. The 
door was shut but not locked. The door fastened with a 
bolt. The house is a one-story house. It was between 
half-past 12 and 1 o’clock. Jack Goldsmith had been there 
on the place about three months. She had never seen him 
before he came there. He was cook on the place. She is 
perfectly satisfied that it was Jack Goldsmith who was 
there. She lost nothing that night. There was no entrance 
to the room except by the door and windows. 

On cross-examination : 

First knew the defendant when he came to live with Mr. 
Walker, which was about three months ago. He was cook 
for Mr. Walker; had left the employment of Mr. Walker 
about three weeks before that night. She went to bed at 
11 o’clock. After she went to her room heard the clock 
strike. Before she went to bed the blinds of the windows 
were fastened. The door from her bed-room opened into 
the hall. Did not think the door of the hall was locked. 
It was closed. When she awoke the blinds were drawn to, 
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whether closed she could not say, could not say whether or 
not they were latched. Prisoner spoke in low tone of 
voice—not in a whisper. Have heard him speak in a low 
tone of voice, not in a whisper. Did not recognize the 
figure at the burean as that of Jack Goldsmith, but did 
after he had jumped out of the window. Her sister first 
arrived at the room after she screamed. 

Nothing was taken from the room. Suppose her scream- 
ing prevented him from doing so. After the occurrence 
the whole house was found fastened except the window, 
that was opened by the man. Said upon the preliminary 
examination that they were all closed except the window, 
that the man got through. In getting out of the window 
he flung it open, went quickly, and sprang out. It was 
then she recognized him. It was a bright, moonlight night. 

Recognized him by his clothes being the same he had 
worn when at the house; had on same kind of hat. His 
figure was one you could hardly mistake. Recognized his 
voice. Her pocket-book and jewelry were in the bureau- 
drawer. 

After the occurrence, it was not ten minutes after one 
o’clock. She closed the blinds when she went to bed. In 
jumping from the window one would go to the ground. 
At the time she recognized the prisoner she was excited 
and alarmed, but not so much as to lose her senses. 

Much testimony was introduced by the defendant to 
establish an alibi. 

The jury found him guilty, and he moved for a new 
trial upon the following grounds : 

1. Because the court erred in charging the jury as fol- 
lows: “ The court instructs you that if a person secretly 
enter the dwelling of another in such a manner as amounts 
to fraud, and conceals himself there, and afterwards com- 
mits a larceny, and breaks out, and is detected, that fraud, 
with the accompanying facts, would be a sufficient breaking 
and entering, in the meaning of the law.” 

2. Because the court erred in charging as follows: “ You 
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will look at all the proof, and if the evidence satisfies you 
that the offense is made out, and that the prisoner was phys- 
ically present at a locality so far distant from the scene of 
the crime that he could not have been present at its com- 
mission, then the defense of an alibi will be made out, and 
you should acquit him. But if the proof does not satisfy 
you that he was at a different locality, so as to render it 
physically impossible for him to have been there, the alibé 
would not be made out. You will look to the offense, to 
the place of its commission, and where the prisoner was, 
and see whether, under the proof, he could have been 
present there at the time of the commission of the crime.” 

The motion was overruled and the defendant excepted. 


Canpter & Tuompson, for plaintiff in error, cited, on 
first division of charge being on assumed facts, 58 Ga., 
536; 44 Zh. 28; 33 74,155; 47 Zd., 24. On necessity 
of “breaking into” to constitute burglary, Code, .$§4415, 
4386; 51 Ga., 285. On charge as to alibi, 30 Ga., 241; 59 
Lb, 142; 52 Zb., 180. 


B. H. Hitt, Jr., solicitor general, for the state, cited 2 
Whar. Crim. Law, 1539; 59 @a., 142. 


BLEcKLEY, Justice. 


1. We need not decide whether the doctrine of *“ break- 
ing out” is applicable to our statute, and to this indictment 
under it. The proposition of the court in charging the 
jury on the subject, may or may not be sound law in the 
abstract, but in a material part it is obviously inapplicable 
to the facts of the present case. There is no evidence 
showing, or tending to show, that the burglar entered the 
house by fraud, and concealed himself, or that he committed 
a larceny. The indictment itself negatives the commission 
of any larceny, and so, too, does the testimony. As to 
fraud, when we ask what fraud, when was it committed, 
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how committed, and on whom? there is nothing to return 
or suggest any answer. As to concealment, there is the 
same blank when we ask, Where was he concealed, how, 
and for what length of time? Indeed, let any question 
whatever be asked concerning fraud or concealment, and 
there is no response, and can be none, for there is no evi- 
dence about either fraud or concealment. It may be 
thought that this irrelevant charge is not cause for a new 
trial, and perhaps it would not be if the court had not men- 
tioned the commission of a larceny in the very teeth of the 
indictment as well as of the evidence. Such an inadvert- 
ence indicates that the case was not tried with that delibe- 
ration which ought to be observed in the trial of so grave 
a felony. The tendency is prejudicial to the prisoner when 
the court refers to a crime as an accomplished fact, while 
the whole of the evidence goes merely to an attempt. It 
has the appearance of magnifying from the bench the 
enormity of the transaction. 

2. On the subject of alzbz the court charged correctly in 
substance. 59 Ga., 142. There was no suggestion that 
either the evidence or conviction of impossibility of the 
prisoner’s presence, had to be more strong or full than 
would be sufficient to set up any other fact in the case. To 
believe that presence by the prisoner was impossible, is not 
the same as for it to be impossible not to believe he was 
absent. In other words, because the attribute of impossi- 
bility must qualify the outward or objective fact, it does 
not follow that it must also qualify the inward or subject- 
ive state; and the charge does not intimate that the word 
impoesible, or the idea for which it stands, applies to the 
latter at all. 

Judgment reversed. 
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Smirn vs. Tue Strate or GeEorGIA. 


Where the evidence is circumstantial, and not plainly insufficient, the 
verdict should stand. Weighing the evidence and finding the truth 
in an obscure or doubtful case, is work that can usually be wel] 
done, best done, by a jury of the vicinage. 


Criminal law. New trial. Before Judge Httyer. 
Fulton Superior Court. October Term, 1878. 


Smith was placed on trial for the murder of Skinner, 
alleged to have been committed on the fourth of July, 1878. 
He pleaded not guilty. The evidence was. circumstantial. 
The case made for the state was, in brief, this: 

A party of seventy-five to eighty persons were congre- 
gated on the evening and night of July 4th, 1878, at Silver 
Spring, a place of public resort near the termination of the 
Peachtree street-car line, leading from the city of Atlanta 
to Ponce de Leon spring. Silver Spring was composed of 
a bar-room and dancing platform, both of which were 
lighted, after dark, by lamps. On this particular evening 
some little dancing was done, and a great deal of drinking. 
Amongst the persons present were the deceased, defendant, 
Evans, Mattie Woods, Franklin, and his sister Nannie All 
of these were drinking, especially the last two. Evans was 
desirous of separating deceased from Mattie Woods, with 
whom he was spending most of the time, seated on the 
dancing platform. He appeared to be averse to entering 
into a difficulty with him, but exceedingly anxious to pre- 
cipitate some one else into such a controversy. After 
approaching one or two on the subject of driving deceased 
off the platform, who replied that he had best do it himself, 
he suggested such course to defendant who seemed willing 
to undertake the job. Defendant was heard to threaten to 
cut some one’s guts out before an hour passed, it being clear 
that the reference was to deceased. Finally he approached 
deceased and whispered something in his ear, when the 
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latter jumped up from his seat by Mattie and moved a few 
steps on to the platform. The lights were then put out 
by Evans, and in a moment deceased was found to be mor- 
tally cut. Defendant was heard to use insulting language 
to deceased, and was seen with an open knife in his hand. 
The latter’s reply was fearless, and of a character to pro- 
voke a further assault, according to sonie witnesses ; accord- 
ing to others, he stated that he wished to avoid a difficulty 
there. 

The evidence for the defense presented facts tending to 
show, first, that if he was present at the time the mortal 
wound was given, he did not inflict it, and secondly, that 
he was not present at all. ; 

Several witnesses testified that Nannie Franklin was seen 
in the bar-room, soon after the cutting, with an open knife 
in each hand, saying that she had cut one man, and was 
prepared to carve another. It was shown that earlier in 
the evening some one had stuck his finger in her eye, which 
had incensed her much. There was some evidence to show 
that this was deceased, but possibly the preponderance 
tended to establish the fact that it was some one else. 
Whoever it was, incurred also the anger of her brother, 
who, indignant in his sister’s behalf, and inflamed with 
drink, was ready to whip anybody present. On the next 
morning, at the breakfast table, both the brother and the 
sister were shown to have been desirous of claiming the 
credit of having done the cutting, but it would seem that 
this was more in a spirit of braggadocio than of truth. It 
was not then known how serious the matter was. Hence 
the defendant insisted, with some degree of plausibility, 
that one of these two did the cutting, probably Nannie. 

The difficulty occurred between ten and eleven o’clock. 
Defendant showed that he left Silver Spring about eight 
o’clock and went to the Tollesons, at Tight Squeeze, where 
he spent the night. The Tolleson family, consisting of the 
mother and two daughters, made out an apparent case of 


alibi by swearing that he arrived at their house between 
7 
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eight and nine o’clock and spent the night there. These 
persons were corroborated strongly by one witness who also 
enjoyed their hospitality on that evening, and weakly by 
another. 

The prosecution attacked their testimony by showing that 
defendant had had a child by Mrs. Tolleson’s third daughter, 
and had promised to marry her when he was extricated 
from his present trouble. Their testimony was also shaken 
by proof of the falsity of certain collateral facts sworn to 
by them. 

The evidence was voluminous and conflicting, but suffi- 
cient to sustain the verdict of guilty, which was returned 
by the jury. The defendant moved fora new. trial because 
the verdict was contrary to the evidence and the law. This 
was overruled and he excepted. 


Garrret, & Wricut; Greorce T. Fry, for plaintiff in 
error. 


B. H. Hurt, solicitor-general, for the state. 


BLEcKLEY, Justice. 


That there is some degree of doubt and obscurity as to 
who was the perpetrator of this homicide is not to be 
denied. It is a case on which earnest, thoughtful minds, 
honestly seeking after truth, might differ. The evidence 
is not plainly insufficient to sustain the verdict, and being 
circumstantial, it was, under the law, for the reasoning 
powers of a jury, rather than for those of a reviewing court, 
to work out the conclusion. The weighing of such evidence, 
especially where it is conflicting, and some of it of doubtful 
credibility, can be best done by a jury of the vicinage: and 
what they promulgate by their verdict as the value of the 
whole, and as the ultimate truth of the matter in contro- 
versy, ought to be accepted. No error of the presiding 
judge in the course of the trial is complained of. Only the 
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inference of the jury from the various proven facts is im- 
peached; and thus we are brought face to face with the 
solitary question whether we shall overthrow the verdict or 
sustain it. We do the latter. 

Judgment affirmed. 


Mrrowety vs. Toor. 


1. A judgment for damages against the claimant and his surety on the 
damage bond, is conclusive upon both, unless procured by fraud 
‘or unless the proceedings constituting the claim case are, upon 
their face, fatally defective. 

. While it is a requisition of the statute that the execution must follow 
the judgment, yet a variance in respect to interest and cost will not 
render the execution void. It is amendable, and a levy and sale 
without amendment would not be a nullity. 


Judgment. Claim. Principal and security. Levy and 
sale. Executions. Before Judge Crisp. Sumter County. 
At Chambers. February 24, 1879. 


Mitchell filed his bill against Toole to enjoin the sale of 
certain property under an execution against one Shealy, as 
guardian, and complainant as security on the claim bond. 
The bill was lengthy and embraced numerous matters en- 
tirely immaterial to the decision rendered. When con- 
densed the case made was this: 

The execution levied was obtained for the balance of the 
purchase money of land sold by Toole to Shealy. In this 
trade, Tuole had greatly overreached and defrauded Shealy. 
A portion of the purchase money which had been paid 
($1,070.00) belonged to Shealy’s ward, an infant. Toole 
procured this payment to be made knowing it to be the 
ward’s money. He then sued for the balance and obtained 
judgment, filed a deed, and levied. Shealy as guardian, 
filed a claim, and complainant became his security. When 
the case was called the claim was withdrawn, and the plain 
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tiff in execution (Toole) proceeded for damages and obtained 
the judgment now sought to be enforced by execution. 

Complainant gives with great minuteness the reasons 
which induced him to become Shealy’s security on the 
claim bond, and why the claim would have been sustained 
if prosecuted. He also showed that there was a variance 
as to the amount of interest and cost between the execn- 
tion in favor of Toole for the balance of the purchase 
money and the judgments upon which it was based. This 
discrepancy arose thus: The litigation which resulted in 
the judgment for the purchase money was carried by Shealy 
to the supreme court, where the judgment of the court 
below was affirmed upon condition that the plaintiff write 
off all interest exceeding seven per cent. per annum. (56 
Ga., 210.) This was done by the plaintiff in making the 
judgment of the supreme court the judgment of the court 
below. 

The order then taken required the clerk to alter the ver- 
dict and judgment in conformity to the decision. This 
was never, in fact, done; the clerk simply issued execution 
for the proper amount. In it was embraced the cost in- 
curred in the supreme court. Hence there was no formal 
judgment of the superior court which accorded exactly, as 
to interest or cost, with this fi. fa. 

Complainant insists that as there was nothing in either 
of the judgments alluded to covering the costs incurred in 
the supreme court, or interest calculated in the manner 
stated, the execution was a nullity. Hence, if he paid it 
off he could not control it against Shealy. If such facts 
had been made to appear upon the trial of the claim, the 
plaintiff's whole case would have fallen as based on a void 
proceeding, but these fatal defects only came to his knowl- 
edge after the withdrawal of the claim and the judgment 
against him for damages. This delay resulted from the 
wilful or accidental loss of the execution by the clerk of 
the court, Toole, or his counsel. Therefore the injunction 
should be granted, ete. 
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The chancellor ruled to the contrary, and complainant 
excepted. 


Joun R. Worritt, for plaintiff in error, cited 39 Ga., 
565; 6 Ib., 615; Code, $88210, 3219, 3496, 3636, 3685. 


Hawkins & Hawkins; Auten Fort, for defendant. 


BLEcKLEY, Justice. 


1. There was no fraud or collusion on the part of Toole, 
the plaintiff in 7. fa. and defendant in the bill, which 
induced the withdrawal of the claim, or contributed to the 
recovery on the damage bond. When Mitchell, the com- 
plainant in the bill, signed that bond as surety for the 
claimant, he put himself in a boat which the claimant was 
to steer in behalf of both, and if there was injudicious or 
unskilful navigation he must take the consequences. The 
judgment on the bond concludes him as well as his princi- 
pal; if it did not bind both it would bind neither. We 
can think of nothing that, in the nature of things, could 
be urged against it by either of them, except fraud, or 
some patent and incurable defect in the proceedings which 
constituted the claim case. We have already said there 
was no fraud. 

2. Was the variance of the fi. fa. in respect to interest 
and cost, from the judgment on which it was founded, such 
a defect as I have mentioned? Did it render either the 
judgment or the f. fa. void? Wethinknot. There ought 
to have been conformity, and the statute requires it. Code, 
§3636. But the variance was amendable, /d., §§3495, 
3494. True, if the objection had been taken, and the 
amendment needed, or a part of it, was in the jf. fa., the 
levy would have fallen, for the. statute so ordains; but it 
does not result from this that no legal sale can be made 
under such a fi. fa. where the objection is not raised and 
no amendment is called for or attempted. It is the privi- 
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lege of those interested, to prevent a sale under an imper- 
fect fi. fa.; and the claimant, let it be conceded, could have 
defeated this levy if he had pleased to do sv. But he 
could also overlook the defect, or waive it. It is said he 
did not know of it, and that the 7. fa. was lost, and hence 
he did not discover it. But why did he try the question of 
damages without the presence of the fi. fa., or why did he 
not examine it when he interposed his claim, or why did he 
not refer to the exeeution docket and compare it with the 
judginent? Had he been diligent he could have had all the 
knowledge necessary for his purpose; at least, it does not 
appear that he could not. The injunction was properly 
denied. 
Judgment affirmed. 


McCasxitu e al. vs. Latrnrorp & Company. 


1. A trustee for a married woman and her children having purchased 
a plantation and taken a bond for titles, paying a part of the pur- 
chase money and giving his notes as trustee for the balance, and the 
family, including the husband, having gone into possession, an@ 
while so in possession, the husband having procured the bond from 
the trustee and surrendered it to the vendor, who made a deed 
conveying the premises directly to the husband, no trust whatever 
being declared or indicated in the deed, the purchase money having 
been previously paid in full out of the trust fund; and the husband, 
while in possession with his family, and after the deed to him had been 
recorded, which record was made within twelve months after exe- 
cution and delivery, having obtained credit from a firm who had no 
notice of the trust, and he, while so in possession, having conveyed 
the premises to said firm by a deed absolute in form, but made as a 
security for his indebtedness existing, and further indebtedness 
then stipulated to accrue, taking from the firm a bond for titles; 
and the husband having afterwards, and before the firm received 
any notice of the trust, received the benefit of this further credit; 
and still later, and whilst the trust was unknown to the firm, a 
full and final settlement having taken place, in which the firm’s 
bond for titles to the husband was canceled, and his whole indebt- 
edness to them was extinguished, the deed being left to stand, and 
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the extinction of the indebtedness being treated as payment for the 
land; and the husband having then rented the premises from the 
firm, and having from thenceforth occupied as their tenant : 

Held, that the firm were bena fide purchasers for value from a trustee 
whose trust character was not disclosed on the face of his title, nor 
made known to them in due time, and that, in equity, their right to 
the land is superior to that of the beneficiaries of the trust. 

Held, also, that though the original conveyance to the firm was infected 
with usury and therefore void as title until the final settlement took 
place, yet, the settlement having taken place when there was no 
usury law in existence, all laws on the subject of usury having 
been repealed, and the vendor having then rented the premises from 
the firm as his vendees, and the agreed purchase money having 
been fully paid, the title of the firm became so far complete that 
equity ought to decree it to be absolute, that forum having been 
selected by the beneficiaries of the trust. 

. Parol evidence of the settlement and of the terms thereof, and of 
the intention of the parties in canceling the bond, extinguishing 
the indebtedness, and leaving the deed to stand, was admissible, it 
not appearing that any written memorial of these matters ever 
existed. 


Equity. Trusts. Debtorand creditor. Usury. Settle- 
ment. Evidence. Before Judge Crisp. Macon Superior 
Court. December Term, 1878. 


In 1839, Nixon bequeathed to his daughter Eliza and her 
children, to their separate use, ete., certain property. Eliza 
married McCaskill, by whom she had three children now 
living. To carry out the provisions of the will, McCaskill 
and wife petitioned the superior court of Bibb county to 
appoint John L. Parker as trustee. It was so ordered, 
Parker accepted the trust, and remained such trustee until 
his death. The title to the trust property, under the cir- 
cumstances detailed in the first head-note, became vested in 
Lathrop & Company, and this bill was filed by the benefi- 
ciaries, against them and McCaskill, to establish the trust, 
to cancel the conveyance to Lathrop & Co., and to enjoin 
them from interfering by suit or otherwise with the posses- 
sion of complainants. The answer was also in the nature 
of a cross-bill, with a prayer to settle title, ete. Upon the 
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trial had, the pleadings and special verdict established, in 
substance, the facts stated in such head-note. Whereupon 
the chancellor decreed that Lathrop & Co, were the owners 
in fee simple of the lands and personal property covered 
by the deed to them from McCaskill, and that the receiver, 
appointed upon the cross-bill of defendants, within thirty 
days from the adjournment of the present term, deliver 
the possession thereof to defendants, and account with 
them for the rents, issues and profits. 

The death of J. W. Lathrop, Sr., having been suggested, 
the litigation proceeded in the name of the surviving mem- 
bers of the firm of Lathrop & Co. 

The complainants moved to set aside the verdict and de- 
eree upon the following grounds: 

1. Because the court erred in submitting to the jury to 
find what was the intention of the parties in surrendering 
the bond for titles, and in allowing Warren to testify that 
it was the intention of McCaskill and himself to vest the 
title in defendants by such surrender. 

2. Because the court erred in holding, on the rendition 
of the decree, that the legal title to said land was not in 
complainants. 

3. Because said decree is illegal in this, that the title to 
said land being in complainants, they have the right to 
hold it, whether Lathrop & Co. had notice of the trust 
or not. 

4. Becanse the decree is illegal on the ground that the 
deed of 1870 was infected with usury. 

5. Because the decree is illegal in holding that the inter- 
est of complainants was a secret trust, and the mortgage 
(deed) must prevail over it, and that the possession by the 
beneficiaries did not give defendants notice of the trust. 

6. Because the decree was illegal in holding that the plea 
ef usury was barred. 

The motion was overruled, and complainants excepted. 


Hawks & Hawkins, for plaintiffs in error, cited 33 Ga., 
231; 35 Zb., 63; 12 7b., 465; 29 7b., 485; 57 Ld, 95. 
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S. Hatt & Son, for defendants, cited, on legal effect of 
conveyance with bond to reconvey, 54 Ga., 45; 55 J6., 
650, 412; 2 White & Tudor’s Lead. Cases, 418, note; 12 
Ala., 678; 1 Pick., 213; 5 Gill & J., 75; 2 Edwards Ch., 
535; 1 Caine’s Cases, 1; 19 Vermont, 9; 3 Dana, 174; 12 
Mass., 465; 7 Oent. L. J., 367; 7 Reporter, 44; 4 Kent’s 
Com., 143; 2 Washb. Real Prop., 62; 1 Hil. Real Prop., 
546; 1 Hil. on Mort., 84. Deed, defeasance and instru- 
ment canceling latter were all recorded, 2 White & Tudor’s 
Lead. Cas., 446; 2 John. Ch., 18; 15 John., 555; 7 Watts, 
261; 7 Watts & Serg., 335; 17 Serg. & R., 70. Lathrop 
& Co. were purchasers for valuable consideration without 
notice, 2 White & Tudor’s Lead. Cas., 79; Code, §2329; 
7 Ga., 530; 19 Zb., 66; 37 7b., 392; 40 7b., 259; 41 Jd., 
202; 42 Jb., 95; 51 Jb., 13, 291. Complainants cannot 
set up usury in deed, 37 Ga., 364. Destruction of defeas- 
ance converted deed into absolute conveyance, not to se- 
cure, but to pay the debt ; effect of usury, etc., 61 Ga., 38; 


Campbell & Jones vs. Murray et al., Aug. T., 1878; Tyler 
on Usury, 436, 437. 


BLEcKLEy, Justice. 


1. Parker, as trustee for the complainants, purchased the 
premises from Powers, in the year 1856, paid a part of the 
purchase money, gave his notes, as trustee, for the balance, 
and took from Powers a bond for titles. The notes were 
afterwards paid out of the trust fund. The complainants 
as a family, including McCaskill, the husband and father, 
went into possession, and so remained. The bond for titles 
was turned over by the trustee to McCaskill, and in Febru- 
ary, 1864, he surrendered it to Powers, the latter then con- 
veying to McCaskill the premises by absolute deed in fee 
simple. This deed was duly recorded in the month follow- 
ing its execution. It indicated no trust whatever. After 
this McCaskill held himself out as owner of the property, 
the possession being still in the family of which he was the 
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head. In the early part. of the year 1870, J. W. Lathrop 
& Co., believing him the owner, and having no notice to 
the contrary, advanced him a considerable sum, at a rate of 
interest which was usurious. In December of that year 
they agreed to make him a further advance of fifteen hun- 
dred dollars at a like rate, on condition that he would secure 
them for both loans by a conveyance of the premises and cer- 
tain personalty. He made them an absolute deed, and they 
gave him a bond for titles, conditioned to convey back to 
him on payment of the stipulated amount. The deed was 
recorded May 30, 1871. In the course of subsequent deal- 
ings, not only the fifteen hundred dollars were advanced, 
but considerably more, so that at the close of 1873 his 
whole debt amounted to $4,900.00, being $900.00 in excess 
of the estimated value of the property. In January, 1874, 
all usury laws having been, repealed in the preceding year, 
a full settlement was had; the result of which was that 
McCaskill surrendered to Lathrop & Co. their bond for 
titles, they extinguished their entire debt against him, the 
deed of 1871 was left to stand, and he rented the premises 
from them for the year 1874. During all this time Lathrop 
& Co. were ignorant of any trust, or of any equity in the 
complainants, or of any defect in McCaskill’s title. He 
rented from them again for the year 1875, and it was while 
this second year of his tenancy was running, that the 
present bill was filed, and that notice of the trust, and of 
the equitable rights of complainants came to Lathrop & 
Co. In like manner, it seems that until this year, the com- 
plainants remained in ignorance that Powers had conveyed 
to McCaskill or that McCaskill had conveyed to Lathrop & 
Co. It is obvious that all active possessory acts over the 
property were exercised by McCaskill from the time of the 
purchase from Powers in 1856, to the time of his renting 
from Lathrop & Oo. in 1874. There was no possession in 
the complainants as distinct from that which he, as head of 
the family, personified before the world. Of course, when 
he acquired the formal legal title by the deed from Powers, 
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in 1864, he became affected with a trust in favor of his 
wife and children, but the trust was a secret one as to 
Lathrop & Co. when they extended to him credit upon the 
faith of his apparent ownership, and when they extinguished 
their whole indebtedness against him as a full and final set- 
tlement in actual purchase of the land and other property. 
The deed which he had made to them was void as title 
because infected with usury, but at the time of the settle- 
ment there was no law against receiving usury even ona 
past debt. The settlement was a perfectly lawful one, and 
even if it did not operate to put life in the usurious deed 
by way of ratification or confirmation thereof, it rooted a 
perfect equity which, together with the contract of renting 
which took place at the same time, on the part of McCas- 
kill, divested the latter of his legal title to the land and 
clothed Lathrop & Co. with the same. It is manifest that 
from that time forth, McCaskill was estopped to assert any 
title whatever against Lathrop & Co., he having been paid 
his purchase money in full, and having become their tenant, 
and commenced to hold accordingly. This holding went 
on through the year 1874, and by a second contract of rent- 
ing, was extended into the year 1875, and was pending 
when the bill was filed. To break up so powerful an equity, 
and drive Lathrop & Co. from the position of owners, the 
complainants would have, at least, to tender them the 
money which they advanced to McCaskill, and lawful inter- 
est on the same; and this the bill does not do. Equity is 
the forum of the complainants’ own choice, and yet they do 
not propose to repair the consequences of what their origi- 
nal trustee, by his negligence in delivering the Powers bond 
to McCaskill, and by not attending to the use made of it, 
put it in the power of McCaskill to do, and of what Mc- 
Caskill did actually do, in obtaining the money of innocent 
parties who trusted to his apparent title, duly recorded. It 
is plain enough that Powers ought not to have conveyed to 
McCaskill, that Parker, the trustee, ought to have seen to 
it that the bond of Powers was not surrendered without a 
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proper conveyance, and that McCaskill ought never to 
have dealt with the property as owner; and it is far more 
equitable to remit the complainants for redress to any or 
all of these three, than to allow them to strip Lathrop & 
Co. without making or tendering adequate compensation. 
On a comparison of equities, that of Lathrop & Co. is the 
superior ; and, under the circumstances, their title is so far 
complete that equity ought to decree it to be absolute, the 
answer being also a cross-bill with a sufficient prayer to 
cover this relief. 

2. The parol evidence objected to was clearly admissible. 
Warren, the witness, was one of the firm of Lathrop & Oo., 
and the member who represented the firm in the transac- 
tion. It does not appear that the agreement to surrender 
the bond, cancel the debt, and leave the deed to stand as 
evidence of title, was in writing, and no law that we are 
aware of requires such an agreement to.be in writing. It 
was a parol understanding actually executed, and of which 
McCaskill took the benefit. Surely it was relevant to ascer- 
tain the purpose and intention with which the parties pro- 
duced such an important change in their relations. Was 
the debt canceled asa full payment for the land, ete., or 
was there some other object? And did the surrender of 
the bond have a like purpose or some other? What was 
the intention was material for the jury to, decide, for the 
intention qualified the act and gave it significance. 

We have disposed of the case without indorsing all the 
views of the court below as the motion for a new trial rep- 
resents them. It may be that we might differ with that 
court in some of its reasoning, but we entirely agree with 
it in the conclusion. 

Judgment affirmed. 
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THe Macon & Aveusta Rattroap Ccmpany vs. THE 
Groraita Rartroap Company ef al. 


. Where a mortgage to trustees provides for filling a vacancy in the 
trust by nomination by one of the beneficiaries, and approval by 
the judge of the superior court, notice to the mortgagor of the 
application for approval is not required. The mode of appointment 
is governed by the instrument, and not by the general law. 

. When the principal debtor has, by mortgage, indemnified a guaran. 
tor of the debt, and the contract of guaranty has never been repu- 
diated or sought to be evaded, but is recognized and, in part, per- 
formed, the mortgagor cannot avoid the mortgage by urging that the 
guaranty is not, and has never been, obligatory. 

3. When a mortgage which purports on its face to be for better 
securing the due payment of certain bonds and obligations, and also 
for indemnifying the guarantor thereof, is sought to be enforced at 
the instance of the guarantor alone, the validity of its objects is not 
in question, except so far as the indemnity is concerned. Whether 
it might be enforced in behalf of the creditors, as well as in behalf 
of the guarantor, need not be decided. 

. A mortgage of a railroad to trustees, for the objects above specified, 
which gives them power to take possession of the road and use it in 
certain contingencies, and, at their discretion, on certain conditions 
to sell it, contemplates that they may do the former only, or both. 
The trustees need not confine themselves to either measure, but 
may first enter and then sell, using the road for the purposes of the 
trust until a sale is effected. 

. Under the special terms of the mortgage now for construction, de- 
fault in paying the principal of the bonds is not a condition prece- 
dent to exercising the power of sale. It is enough that some of the 
coupons for interest have become due, and that the mortgagor, 
failing to pay them on demand, has continued in default for sixty 
days after receiving notice of the intention to sell. 

. With the bill, answers, and all the circumstances before him, the 
chancellor was warranted in treating demand for payment, and 
notice of the intended sale, as sufficiently established. 

. Where a power of sale is to be exercised by a trustee in case of con- 
tinued default for sixty days after notice to the mortgagor of an 
intention to sell, but not until the sale has been previously adver- 
tised for sixty days, the two periods are not synchronous, but suc- 
cessive; the term required for the advertisement to run does not 
begin until the term of the prescribed notice has expired. 

A stipulation by a railroad corporation to appropriate certain bonds 
held by it on deposit, to the completion of the railroad of another 
company, according to the prior contract and specifications made 
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by a certain firm, ‘‘and all other work under said contract not by 
them fully performed,” is not an undertaking to complete the rail- 
road further than the bonds on deposit would pay for, or supply 
the means of payment. Nor is said stipulation an undertaking to 
keep down interest on outstanding bonds whilst the work of com- 
pletion was in progress,*though the firm had agreed to do so in the 
prior contract to which the stipulation makes reference. 

. For any breach of the foregoing stipulation, compensation may be 
had in damages, the corporation being solvent; and unless it ap- 
peared that such damages, together with the remnant of the bonds on 
deposit, would probably cancel the default for which the sale of the 
railroad under the mortgage is impending, the sale should not be 
enjoined. More especially is this true, as the mortgagor company, 
though bound to keep down the interest on its outstanding bonds, 
did not do so, but suffered the same to fall on the other company as 
guarantor, and hence is not in a favorable position to complain of 
any delay by the latter in prosecuting the unfinished work of con 
struction. 

10. As it is now certain that the mortgagor has had full notice of the 
inten'ion to sell, and as the non-expiration of the term of notice 
before the property was advertised was the only meritorious ground 
of the bill, which ground bas disappeared by lapse of time, let the 
sale, on being duly advertised for sixty days, proceed. 











Injunction. Trusts. Mortgage. Contracts. Guaranty. 
Powers. Time. Before Judge Porrtze. Richmond 
County. AtChambers. March 13, 1879. 


The Macon & Augusta Railroad Company filed its bill 
against Wm. M. Reese and the Georgia Railroad, present- 
ing, in substance, the following facts : 

On June 16, 1869, Hull & Co., of New York, contracted 
with complainant to complete and deliver its road from 
Milledgeville to Macon by July 1st, 1870. In this contract 
were the following provisions: 

‘« The said parties of the second part (Hull & Co.) also agree to pay 


the debts now due by said company, and the accruing interest of the 
bonded debt, until the road be completed and delivered for use to 
Macon. . ° ‘ 

‘“‘It is further agreed by said party of the first part (The M. & A. 
R. R.), that said parties of the second part may, at their option, either 
take absolute possession and control of the whole road, including the 
finished portions, to operate the same as they may deem best for their 
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own interests, or they may permit the Georgia Railroad Company to 
work the finished portion as at present, reserving to themselves, how- 
ever, the right to alter and amend the schedule and rates of freight 
and passage, and generally to control the working of the road in such 
manner and at such times as they may see proper so to do, until the 
expiration of their contract,” 


Hull & Co. failed to complete the road by July 1st, 1870, 
and it remained in such condition until November 12, 1872, 
when the following contract was entered into: 


‘It is hereby agreed by and between M. K. Jessup & Co. and G, G. 
Hull & (o., of the one part, and the Geo. R. R. & B’kg Co. and the M. 
& A. R. R. Co., of the second part, that: 

‘1. Allclaims by the M. & A. R. R Co. against G. G. Hull & Co. 
for non-execution or defective execution of their contract, shall be 
released to them, and the stock of said company issued to them shall 
be al! confirmed in the hands of the present holders. 

‘2. All claims by G. G. Hull & Co. for work done on said road east 
of Milledgeville shall be released, and in like manner, all moneys ad- 
vanced by M K. Jessup & Co. and the Georgia R. R. Co. for same 
purpose, to be released. 

«3. All advances made by the Geo. R. R. & B’kg Co. to G. G. Hull 
& Co., as contractors, shall be released. 

‘*4. Allclaims of the Geo. R. R. & B’kg Co. on the M. & A. R. R. 
Co., at date of the contract made by G. G. Hull & Co., say June, 1869, 
and for losses from working said road since the completion of said 
contract, say December 19, 1870, and also for coupons paid, to be 
released. 

‘5, The bonds now held by the Geo. R R. & B’kg Co. as a special 
deposit of M. K. Jessup & Uo. to be appropriated to the completion of 
the M. & A. R. R. according to the original contract and specifications 
made with G. G. Hull & Co., and all other work under said contract 
not by them fully performed. 

‘6. All suits now pending by or against any of the parties hereto 
and involving any of the matters herein provided for, to be dismissed 
upon the ratification and confirmation of the agreement by the boards 
of directors of the respective roads, or other proper authority, and in 
the meantime all action in the said suits to be stayed.” 


Preamble and resolution adopted by the board of direc- 
tors of the Georgia Railroad and Banking Company, 
February 11, 1878: 
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‘“Wuereas, Geo. G. Hull & Co,, of New York, on the 16th day of 
June, 1869, contracted with the Macon and Augusta Railroad Company 
to complete said road from Milledgeville to Macon, and deliver the 
same thus completed on or before the 1st day of July, 1870, as by 
reference to said contract will appear; and whereas the said Geo. G. 
Hull & Co, have failed to comply with their said contract, by which 
large advances and expenditures became necessary, which have been 
made by this company to the said Macon and Augusta Railroad and G. 
G. Hull & Co. to prevent the suspension of the work on said road and 
the abandonment of the same; and whereas, in consequence of said 
default various subjects of controversy have arisen between Geo G. 
Hull & Co., M. K. Jessup & Co., the Macon and Augusta Railroad 
Company, and this company, which it is very desirable to settle amica- 
bly, and for which object this company proposes to make large sacri- 
fices; therefore 

** Be it Resolved, That without admitting the recitals and assumptions 
in a contract signed by the parties and dated the 12th day of Novem- 
ber, 1872, this company wi'l agree to the same: Provided, however, 
and it is expressly understood, that except to the filling of the Ocmul- 
gee swamp trestle, this company shall be allowed a reasonable time to 
finish the other unfinished sections of the road by the gradual reduc- 
tions of the grades with the track raising force, or such other extra 
force as it may be deemed convenient to put upon the work; and pro- 
vided, further, that the rolling stock now in use upon the road, and 
which has been paid for by this company, shall be recognized as its 
own property.” 


Contract also ratified, without provisions, by board of 
directors of Macon and Augusta Railroad. 

Notwithstanding this solemn agreement of the Georgia 
Railroad to take the place of the contractors, Hull & Co., 
and to finish and deliver the road to complainant, the same 
has not been completed and returned according to the agree- 
ment as made and fully understood between the parties at 
the time. The bonds referred to in said contract as held by 
the Georgia Railroad under special deposit of Jessup & 
Co. were worth $85,000, or other large sum, and which 
were to be appropriated to the completion of the road, have 
never been so applied. During the whole time that the 
Georgia Railroad has held said road for completion, it has 
been using the same, and realizing a large income from its 
working, ample, for aught complainant knows, to fully pay 
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up all accruing conpons and working expense, besides a 
handsome net earning. But the road has never yet been 
fully finished, and there have been no statements made to, or 
accountings had with, complainant tending to show the act- 
ual business status between the two companies, and complain- 
ant insists that it is entitled to this, and hereby calls for it, 
asa necessary preliminary to a just settlement between them, 
provided its version of the contract of November 12, 1872, 
is held to be erroneous. If such version be sustained, then 
nothing remains to be done but to complete the road and 
turn it over to complainant. If this version be not sus- 
tained, then compiainant insists that the Georgia Railroad 
has taken possession of its road without any contract, and 
has worked it for its own use for the space of years, 
and hence is liable for a fair rental therefor, which would 
be $300 per.mile per annum. 

Notwithstanding these facts, the Georgia Railroad now 
proposes to sell complainant’s road under a mortgage deed, 
wherein John P. King and William Hope Hull were trus- 
tees fur certain purposes therein named, executed on July 
1, 1869, which is as follows : 


“SraTE oF Georcr1A—Richmond County. 


“This deed of trust and mortgage made and executed this first day 
of July, A. D. eighteen hundred and sixty-nine, between the Macon 
and Augusta Railroad Company, of the first part, and John P. King 
and William H. Hull, both of said county, of the second part, wit- 
nesseth: That for and in consideration of the sum of ten dollars, by 
the said parties of the second part to the party of the first part in 
hand paid, at and before the sealing and delivery of these presents, the 
receipt whereof is hereby acknowledged, and also for the better secur- 
ing the due payment of the bonds and obligations hereinafter de- 
scribed, and for the indemnity of the guarantor thereof as hereinafter 
stated, the said Macon and Augusta Railroad Company, being author- 
ized to do so by an act of the legislature of Georgia, approved February 
25, 1869, as well by the charter of said company, doth hereby grant, 
bargain, sell and convey unto the said John P. King and William H. 
Hull, in trust for the purposes hereinafter mentioned, the entire real 
and personal property of the said company, includivg their raiiroad, 
finished and to be finished, extending from the point of junction with 
the Georgia Railroad to the city of Macon, lying and being in the 

g 
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counties of Warren, Hancock, Baldwin, Jones and Bibb, in said state 
of Georgia, including all real estate and buildings of every kind, rights 
of way and other easements, railroad track, iron and superstructure, 
and also all locomotive engines, passenger, freight and other cars, 
whether now 1n possession or hereafter to be acquired. 

‘‘And the said party of the first part doth likewise convey and 
assign unto said parties of the second part, upon the like trusts, all the 
corporate privileges and franchises which have been or may be granted 
toand are enjoyed by the said Macon and Augusta Railroad Com- 
pany, '» be used and enjoyed by said parties of the second part as fully 
as by said company. 

‘*In trust, nevertheless, and for the following purposes, hereby de- 
clared as the true intent of this conveyance: 

‘*That, whereas, the said Macon and Augusta Railroad Company 
have executed and are about to issue three hundred and seventy bonds, 
each for the payment of the sum of one thousand dollars, of even date 
with these presents, and payable ten years after their date, numbered 
from 1 to 370, inclusive, being negotiable securities, and bearing inter- 
ast at the rate of seven per cent. per annum, coupons for which, pay- 
able semi-annually, are attached to said bonds; and, whereas, the 
Georgia Railroad and Banking Company, under the authority of said 
act of February 25, 1869, have guaranteed the payment of the princi- 
pal and interest of said bonds. Now, therefore, the said trustees, so long 
as the said Macon and Augusta Railroad Company shall promptly pay 
the interest semi-annually accruing on said bonds to those entitled to 
receive the same upon the lawful presentation of said coupons for pay- 
ment, shall permit the said Macon and Augusta Railroad Company to 
possess, control and enjoy all the property, rights and franchises herein 
conveyed as fully as though this conveyance had not been made, until 
the time when the principal sum of said bonds shall be due and pay- 
able, and if then the said Macon and Augusta Railroad Company shall 
fully pay off and discharge not only the interest as aforesaid, but also 
the said principal of all and each of said bonds promptly on presenta- 
tion thereof, according to the tenor and effect of said bonds, and shall 
hold the said Georgia Railroad and Banking Company harmless and 
free from all loss or damage by reason of said guaranty; then this 
deed of trust and mortgage shall be void and of no effect. tut if at 
any time the said Macon and Augusta Railroad Company shall fail or 
refuse to pay any of said coupons when due and payment thereof 
lawfully demanded, or shall fail or refuse to pay the principal of any 
of said bonds when due and lawfully demanded, then the suid parties 
of the second part are hereby authorized and empowered, and upon 
the application of the said Georgia Railroad and Banking Company, 
or of the holders of one-third part of said bonds, it shall be their duty 
immediately to enter upon and take possession of the said road and of 
the property and franchises herein conveyed, and shall by officers and 
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agents, to be by them employed for the purpose, use and work the 
said road for the benefit of the holders of said bonds and coupons, and 
shall devote the profits and earnings of the same, after paying the ex- 
penses of working and management, taxes, repairs, and other lawful 
charges, including prior liens thereon, to the discharge and payment 
of said bonds, and interest due and accruing thereon until the same 
shall be fully paid, principal and interest. 

‘‘And said parties of the second part are also authorized, at their 
option, in the event of default in payment as above stated, upon the 
like application as aforesaid, by giving sixty days notice to said party 
of the first part of their intention so to do, and said default still con- 
tinuing, to sell the property, rights and franchises herein conveyed, at 
public sale, to the highest bidder, in the city of Augusta, Georgia, 
having previously advertised said sule for sixty days in two of the 
public gazettes of said city of Augusta, and to convey the same in 
perpetuity to the purchaser; such sale may be for cash or on such other 
terms as said trustees may think fit, and shall be a complete bar to all 
claims or rights of the said Macon and Augusta Railroad Company to 
the property, rights and franchises herein conveyed, and the proceeds 
of said sale, after paying the expenses and charges thereof and all 
liens and claims having legal preference, shall be applied to the pay- 
ment and discharge of said bonds, principal and interest, and for the 
reimbursement of said Georgia Railroad and Banking Company for all 
payments, and interest thereon, and for all losses, expenses and 
damages incurred by reason of the aforesaid guaranty, and the residue, 
if any, shall be paid to said Macon and Augusta Railroad Company. 

‘“‘And it is understood and declared that this deed of trust and 
mortgage is made subject to a mortgage heretofore executed by said 
parties of the first part to secure the payment of a former issue of 
bonds dated January 1, 1867, tothe amount of four hundred thousand 
dollars. 

‘** And it is further provided that in case of the death, resignation o1 
incapacity of any one of said trustees, the rights, powers and duties 
herein conveyed and imposed shall devolve on the survivor, and in 
case of the death, resignation or incapacity of both said trustees, then 
the said Georgia Railroad and Banking Company, or in case of their 
failure to do so within a reasonable time, then the holders of the 
majority of said bonds may appoint, by the approval of the judge of 
the superior court of either of the counties in which said road is 
located, one or more trustees, who shall be substituted to all the inter- 
ests, rights, powers and duties of said parties of the second part, and 
said parties of the second part, or either of them, may resign this trust 
by signifying the same in writing to the Georgia Railroad and Bank- 


ing Company.” 





110 SUPREME COURT OF GEORGIA. 


The Macon & Augusta Railroad Co. vs. The Geo gia Ratiroad Co. ef al. 








William Hope Hull has died and John P. King has re- 
signed his trusteeship under the mortgage, and William M. 
Reese was appointed sole trustee to fill the vacancy thus 
created. Complainant does not know whether said ap- 
pointment has been legally made in conformity with the 
terms of the contract, and it asks that defendants be held to 
strict proof thereof, Said Reese, as such trustee, at the in- 
stance of the Georgia Railroad, as the indorser and guar- 
antor of the bonds, has taken possession of complainant’s 
road, its property and franchises, and for the indemnity and 
repayment of such indorser and guarantor, has advertised 
the same for sale on the first Tuesday in December next, 
the advertisement being dated September 3d, 1878. 

Complainant believes that the whole procedure looking 
to a sale of its road is not only illegal and grossly inequita- 
ble, for the reasons already stated, but wholly violative. of 
both the letter and spirit of the trust mortgage itself. The 
deed provides two methods in case of default to pay the ac- 
cruing interest on the bonds guaranteed, and each method 
is distinct and independent of the other, and must be pur- 
sued in the order set forth in the mortgage, to-wit: Ist. The 
taking possession of the road and receiving its income until 
said interest payment by the Georgia Railroad should be 
canceled and the principal debt paid. 2d. By asale, should 
said default still continue after the first mode of redress 
had been tried in vain. This sale is to be preceded by de- 
mand, notice and advertisement. It will be seen that be- 
fore either remedy can be resorted to, demand is a prelim- 
inary step, and that before the last can be resorted to, not 
only demand, as in the first case, but also sixty days’ notice 
to complainant, and sixty days’ advertisement in addition, 
must precede the second remedy. In this connection, com- 
plainant invites attention to the following letters : 

‘* AuGcusTA, June 7, 1878. 

‘* W. J. Magrath, Esq., President M. & A. R. BR. Co.: 

‘** DEAR Sir,—The Georgia Railroad and Banking Company desires 
to be immediately relieved from any further management or control or 
operation of the Macon and Augusta Railroad Company, and hereby 
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requests you, as its President, to take entire charge of the same for 
your stockholders. If you think a conference desirable. I will be 
pleased to arrange it with you by telegraph. We also wish to have 
your company, or the South Carolina Railrord Company, assume a 
proportion of the coupons of the bonds jointly guaranteed by the 
Georgia and South Carolina Railroad Companies, both those already 
paid by this company and those to fall due in future. 
“Very respectfully yours, 
““E. P. ALEXANDER, 
** President.” 


‘* AueusTA, Ga., August 28, 1878. 
“ M. J. Magrath Esq., President M. & A. R. R. Co.: 

**DeaR Srr,—On the part of the Georgia Railroad and Banking Com- 
pany. I hereby demand of the Macon and Augusta Railroad Company 
the payment of the coupons of the bonds issued by the latter company, 
which have been paid by the former company. The amount is about 
$329,393.49 at the present time. 

‘* Very respectfully yours, 
“E. P. ALEXANDER, 
** President.” 


It is quite evident that neither of these letters is the 
notice contemplated and required by the mortgage. Such 
notice was not to be given by the president of the Georgia 
Railroad at all, but by the trustee named in the deed, which 
has never been done at all. 

Again, this notice had to be served upon complainant 
sixty days before the advertisement, and had to state the 
intention of the trustees to sell in pursuance of the applica- 
tion of the Georgia Railroad, and no such notice has ever 
been served by anybody. The advertisement states that the 
trustee had taken possession of complainant’s road, but the 
Georgia Railroad had the possession already, and was then 
seeking to induce complainant to resume possession, but this 
it wiil refuse to do nntil the road is completed and a full 
accounting of allits incomes had. For the reasons stated, 
the advertisement of Reese is wholly without authority and 
illegal. 

The president of the Georgia Railroad in his letter above 
set forth, states the amount due to it by complainant, on 
account of coupons paid, to be $329,390.49. This claim is 
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unfounded for two reasons: Ist. By the terms of the con- 
tract of June 16, 1869, the contractors agreed to pay all the 
accruing interest on said funded debt, and when they failed 
to comply with their contract to complete the road, and the 
Georgia Railroad, in the contract of November 12, 1872, as- 
sumed the completion thereof, it took the place of the con- 
tractors, Hull & Co. 2d. But there can be no question that 
the Georgia Railroad did, by the contract of November 
12th, release complainant from liability on the coupons 
already paid, and no demand was made thereon until Au- 
gust 28, 1878, after a lapse of more than six years, and 
after there had been a change in the administration of the 
Georgia Railroad. 

There have been but two issues of bonds by complainant, 
first, one of $400,000.00 and, second, one of $370,000 00. 
The first runs for twenty years, and will not fall due until 
January, 1887. Only #°v0,000.00 of this issne were ever 
indorsed by the Georgia Railroad, and in this the South 
Carolina Railroad also joined. This indorsement was with- 
out authority of law, w/tra vires and void. It is claimed 
that an act was obtained to authorize such action, but com- 
plainant has been unable to find any except that of March, 
1869, which authorized the indorsement of the second issue 
of bonds. There is a proviso in this act to the effect that 
the mortgage which may be given the Georgia Railroad to 
secure its indorsement so authorized, shall in nowise affect 
a mortgage covering the $400,000.00 issue, and that the 
same is thereby recognized and confirmed. But this 
proviso introduces an entirely distinct subject-matter from 
anything contemplated or covered by the title to the act, 
and is therefore void. 

Complainant therefore charges: Ist. That there is noth- 
ing due from it on the coupon account, nor can there be 
until after the road is completed and turned over to com- 
plainant. 2d. That if there is any interest due at all, it 
could only be, in any view of the case, under the mortgage 
under which the sale is proposed to be had, $155,400.00, and 
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not the amount named in the demand of the president of the 
Georgia Railroad already referred to. In view of these facts, 
it is absolutely certain that even if the Georgia Railroad 
should seek to claim that complainant owes all the coupons 
that have matured upon the said last issue of bonds from 
the date of their issuance until now, still there could not be 
due the amount mentioned in said demand by over a hun- 
dred thousand dollars. But if the Georgia Railroad did re- 
lease, in the contract of November, 1872, all coupons then 
paid, the amount first above named, to-wit, $155,400.00, is 
all that could now by any possibility be claimed, or said 
mortgage be foreclosed to enforce, and as already shown 
under the ebvious and fair intendment of said contract of 
1872, the Georgia Railroad was to pay said coupons as a part 
of their undertaking, and «m lainant was to be relieved 
therefrom as under the contract with Hull & Co. 

That Reese may be required to desist from all proeeed- 
ings looking to the contemplated sale, and the Georgia 
Railroad be compelled by decree to fulfil its contract by 
completing complainant’s road, then to turn the same over 
to complainant free from all debt save the bonded debt and 
the future accruing interest, or in the event that complain- 
ant is held liable for the interest on the issue of $370,000.00 
since the contract of 1872, that the Georgia Railroad be re- 
quired to have a full and fair accounting with complainant, 
it prays the writs of injunction and subpeena, the first to 
restrain the sale, and the second te require the appearance 
of the defendants. Discovery was waived. | 

The answer of the Georgia Railroad Company showed, by 
exhibits, the accounts ef the operations of the Macon and 
Augusta Railroad fro : 1+\6 down to the time the trustee 
took possession. These accornts were kept on this general 
plan, viz.: the Macon and Augusta Railroad was charged 
with the expense of keeping the road in repair and opera- 
ting it, and was credited with its gross earnings from every 
source, and the application of any balance of net earnings 
from the operations of the road te the credit of the coupon 
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account. These accounts showed a balance due on account 
of coupons taken up by the Georgia Railroad and Banking 
Company to Nov. 12th, 1872, of $102,032.56, which 
balance was at that date remitted. They also show a bal- 
ance due to the Georgia Railroad, August 25th, 1878, on 
account of coupons of the bonds under the mortgage of 
July ist, 1869, of $154,980. 

The answer of the Georgia Railroad also shows the de- 
mand for payment of these coupons at the principal office 
ef the Macon and Augusta Railroad Company, to-wit: in 
the city of Augusta; that the trustee is proceeding to sell 
in default of payment of these coupons. Also the death of 
ene of the two trustees and the resignation of the other; 
the induction of the present trustee, by nomination of the 
Georgia Railroad, and the approval of Judge Pottle. Also, 
the demand of the Georgia Railroad and Banking Company 
to the trustee to take possession of the road and sell it; that 
complainant never objected, before the filing of the bill, 
to the actual relations between the two companies}; that it 
never demanded the accounts between the two companies ; 
that the accounts were actually furnished complainant. be- 
fore the filing of the bill ; that the books in which accounts 
were kept were always accessible to complainant; and that 
the coupons taken up by the Georgia Railroad for complain- 
ant after Nov. 12th, 1572, were always charged and held 
against complainant. 

An exhibit to the answer showed that from the bonds 
deposited by Jessup & Co. with the Georgia Railroad the 
latter had realized in cash $54,898.00, which had been ex- 
pended in the completion of complainant’s road, and that 
it still had on handa portion of such bonds, of the esti- 
mated value, with uncollected coupons, of $19,817.50. 

The answer of W.M. Reese presented, in brief, the fol- 
lowing facts : 

1. Admits the indorsement of the bonds of the M. & A. 
R. R. Co. by the Ga. R. R. & B. Co.,—the execution of the 
two contracts 16th June, 1869, and 12th Nov., 1872, and 
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sets out the resolution of the board of directors of the two 
companies accepting the contract of 12th Nov., 1872, as 
therein amended. 

2. Charges that if the contract of 12th Nov., 1872, 
should be held to require the Ga. R. R. & B. Co. to com- 
plete the M. & A. R. R., it had a reasonable time in which 
to do the work and this time has not yet expired. 

3. Charges that what was the inducement to the contract 
of 12th Nov. 1872, is immaterial, as the contract is in plain 
terms and must be construed according to its own terms. 

4. Charges that the G. R. R. & B. Co. has run the M. & A. 
R. R. by the permission and consent of the latter company 
and has charged only a fair and reasonable compensation 
for machinery and expenses of running the road—has made 
a full and fair accounting to the M. & A. R. R. Co. for its 
share of the proceeds arising from all the business of the road 
—that the G. R. R. & B. Co. has not made any secret of the 
working and income of the M. & A. R. R.—their books 
showing the same to have been open all the time to the in- 
spection of the M. & A. R.R. Co. and areport of the same 
has been circulated annually in printed pamphlets, also 
published in daily papers of Augusta, Ga., in which city 
the M. & A. R. R. Co. had its principal office. 

5. Charges thatthe G. R. R. & B. Co. should not be held 
liable for any rent of the M. & A. R. R., but if any rent 
should be allowed, $800.00 per mile per annum is tx0 much, 
the whole road not being worth more than $24,000.00 per 
annum. 

6. Charges that the construction of the contract of 12th 
Nov., 1872, set up by complainant, never was the construc- 
tion held by the G. R. R. & B. Co.,as charged in the bill— 
that the coupons were always charged to the M. & A. R. 
R. on the books of the Ga. R. R. & B. Co. when paid by 
that company, and that this was done was known to Judge 
King, and defendant is informed and believes it was known 
to President McGrath, that the amount due for coupons so 
paid will appear from exhibit “A” to respondent’s answer 
which is prayed to be taken as a part hereof. 
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7. Admits the appointment of Hull and King as original 
trustees—the death of one and the resignation of the other— 
shows the regular appointment of respondent and his accep- 


tance of the trust. 

8. Charges that he was called upon by the Ga. R. R. & 
B. Co. to take possession of the M. & A. R. R. and sell the 
same—that he took possession of the road, and, until the 
same could be sold, leased the road for $2000.00 per month— 
that he was proceeding to bring the property to sale wheu 
stopped by restraining order. 

9. Charges that he has fully complied with all the re- 
quirements of the trust deed as to notice of sale to the M. 
& A. R. R., and also as to advertisement of said sale, and 
was proceeding as said deed and the law requires to bring 
said property to sale when stopped. 

10. Charges that the construction of the trust deed set 
up by complainant requiring sixty days notice of the sale 
and then sixty additional days advertisement, is not the true 
construction—that the notice and advertisement may cover 
the same period of time. 

11. Denies that the remedies named in the trust deed shall 
only be pursued in the order named—but shall be at the 
“option” of the trustee. 

12. Charges that the M. & A. R. R. Co. is estopped from 
setting up that the indorsement of the Ga. R. R. & B. Co. 
on the first issue of bonds of the M. & A. R. R. is illegal— 
having issued the bonds so indorsed and received value 
therefor, and the Ga. R. R. & B. Co. admitting its liability 
as such indorser, the M. & A. R. R. Co. cannot now dispute 
it—but if, however, the indorsement is illegal, the Ga. R. 
R. & B. Co. is entitled to compensation under said deed as 
the holder of said coupons. 

13. Respondent is proceeding to sell only to reimburse 
the Ga. R. R. & L. Co. for 2nd mortgage coupons paid by 
it, amounting to say $154,980.00—payment of these cou- 
pons having been demanded of the M. & A. R. R. Co., and 
payment refused before the road was taken into possession. 
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14. Great value of M. & A. R. R. as set out in the bill 
contrasted with tax return made by its president in 1878— 
copy of same attached to answer and here referred to— 
showing road to be worth less than 2d. mortgage coupons 
paid by the Ga. R. R. & B. Co. 

Judge Snead, of the Augusta cireuit, being disqualified 
by reason of interest in the litigation, the application for 
injunction was heard before Judge Pottle of the Northern 
eirenit. On March 13, 1879. he delivered his decision 
refusing the injunction prayed for, and directing that the 
sale proceed after such advertisement is given as is provided 
in the mortgage deed of trust. To this judgment. com- 
plainant excepted, and assigns error as follows : 

Ist. Because from the facets of reeord and the evidence 
submitted, complainant was entitled to the injunction 
prayed for. 

2d. Because defendants offered no evidence as to what 
had been done with the bonds transferred to the Georgia 
Railroad for the purpose of finishing the complainant’s 
road, unless the answer of the Georgia Railroad, with the 
exhibit thereto attached, be considered as evidence. ° 

3d. Because the chancellor failed to require, and defend- 
ants offered no evidence to explain, or interpret the con- 
tract of Nov. 12th, 1872, tending to exonerate the Georgia 
Railroad from all the obligations assamed by Hull & Co. 
under their contract of June 16th, 1869. 

4th. Because no evidence was offered showing that W. 
M. Reese, trustee under the mortyage, had given the 
required notice to complainant, unless Mr. Reese’s answer 
on that point and exhibit be considered as evidence. 

5th. Because there was no evidence of any legal demand, 
as required by the mortgage, being made by the holders of 
the coupons or by the Georgia Railroad upon complainant, 
for the payment of the coupons which had fallen due on the 
second mortgage bonds, unless the answers and exhibits are 
considered us such evidence. 
6th. Because under the contract of November 12th, 1872, 
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the Georgia Railroad was bound to take up all the coupons 
of the second mortgage bonds, until said company had 
finished complainant’s road. 

7th. Because said second mortgage was executed to secure 
the bondholders, and as indemnity to the Georgia Railroad 
against liability on its indorsement, and so far as it was a 
mortgage to indemnify, it was to save such railroad harm- 
less when the principal of such bonds matured, and not be- 
fore. 

8th. Because the trustee was proceeding to foreclose said 
mortgage under neither of the two modes theein pointed 
out, but by a third mode improvised by himself, and not 
warranted by that instrument. 

9th. Becanse said trustee failed to enforce the payment of 
the coupons by the two modes designated in the mortgage 
in the order they therein appear. 

10th. Because the decision of the chancellor not only erron- 
eously refuses the injunction, but also allows the sale to 
proceed upon mere advertisement, without the previous 
notice required by the mortgage. 

11th. Because on the whole facts of the case complainant 
was entitled to the relief prayed for. 


Hoox & Wess; W. W. Monteomery, for plaintiff in 
error, cited, on the appointment of Reese as trustee, com- 
plainant not having been a party to the proceeding, Hill on 
Trustees, 194, 195; 15 Ga., 319; Story’s Eq. Pl’d’gs, $236 ; 
Code, §§2320, 2322, 4223. 


Joserpn B. Cummine; R. Toomss; W. M. & M. P. Rexssz, 
for defendant, cited, on discretion of chancellor, 60 Ga., 11, 
260, 344, 596. On estoppal as to invalidity of indorse- 
ment, 48 Ga., 109, 115; 43 Zb., 55; 59 1b., 55; 54 Jd., 379. 
As to the right of complainant to execute mortgage and 
issue bonds, Green’s Brices Ultra Vires, 123; 23 Howard, 
117; 59 Ga., 765. On charges as to account, etc., being 
too loose and general, 39 Ga., 138; 49 Zb., 84. On answer 
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being evidence though discovery be waived, Code, §§3221, 
4195. On contract of November 12, 1872, not being varied 
by parol evidence, Code, §§2757, 3800 ; 56 Ga., 31; 47 Jb., 
455. On anthority of trustee to pursue either remedy pro- 
vided by deed, at his option, 54 Miss., 106. 


BLKCKLEY, Justice. 


1. Une trustee died; the other resigned; a single suc- 
cessor was appointed in the manner prescribed in the con- 
tract. It is objected that this was done without notice to 
the mortgagor and complainant. But the parties regulated 
the succession of the trust for themselves by their own vol- 
untary stipulation. This stipulation does not provide for 
notice, but on the contrary requires nothing but nomination, 
ex parte, and confirmation. Both were had precisely as the 
contract points out. It is not uncommon for the mode of 
supplying vacancies in the office of trustee to be defined by 
the trust instrument, and where it is dcne, appointments are 
governed by the instrument, and not by the general law. 
The sections of the Code cited, to-wit: 2320, 2322 and 
4223, have, for this reason, no application to the present 
case. 

2. There were two issues of bonds by the complainant, 
and both were guaranteed by the Georgia Railroad & Bank- 
ing Company. It seems the first guaranty took place with- 
out any statute authorizing it, and was afterwards attempted 
to be legalized by a clause in the act which empowered the 
corporation to make the second guaranty. It is urged that 
this retroactive clause is void because it is a distinct subject 
matter, or because the title of the act is not broad enough 
to cover it; and, thus, that the first guaranty must still be 
regarded as ultra vires, as it was in the beginning. But 
neither contract of guaranty has ever been repudiated or 
sought to be evaded. Both are recognized by the guarantor, 
and have been, in part, performed by the payment of inter- 
est coupons which the complainant had failed to protect. 
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In so far as these actual payments are concerned, on coupons 
covered by the mortgage, the complainant certainly cannot 
avoid the mortgage by denying that the first guaranty is, or 
ever has been, obligatory. Indemnity for assuming a sup- 
posed liability is not to be lost after the liability has been 


met as a real one and discharged. We rule nothing as to 


the validity of the first gnaranty. The complainant is not 
in a situation to raise the question. Besides, coupons to a 
large amount have been paid which came within the second 
guaranty, and to these and the bonds to which they apper- 
tion, there is no suggestion of wltra vires. It is really for 
default as to these coupons, that the trustee is moving. 

3. The point discussed by counsel for the complainant, 
as to whether the mortgage could be enforced in behalf of 
the holders of the bonds is premature. No very good 
reason occurs to us why it might not be enforced at their 
instance, and for their benefit, if they held either bonds or 
coupons matured and unpaid. But this is not the case. 
They are not complaining of any default, nor are they ina 
condition to complain. As fast asthe coupons have matured, 
the guarantor has reponded to the holders, and it is the 
guarantor who has had, or is attempting to have, resort to 
the indemnity. On its face, the mortgage has two objects, 
one of which is to secure the payment of the bonds, ete., 
and the other to indemnify the guarantor. The latter 
of these objects is the one, and the only one, with which 
we are at present concerned. 

4, The construction of the trust deed and mortgage con- 
tract iri reference to the power of the trustees to enter and 
sell seems to us free from doubt. The instrument makes 
it the duty of the trustees to take possession on application, 
and then declares that they are also authorized, upon like 
application, to sell at their option. They may enter, and 
afterwards decline to sell; or they may both enter and sell, 
when the conditions as to default, application, notice, and 
persistence in default have all happened. The income 
arising between entry and sale, they are of course to use for 
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the purposes of the trust. To see that our construction is 
correct, it is only necessary to turn to the deed, and read it 
with tolerable attention. 

5. No less clear is the provision which renders default as 
to coupons alone, a sufficient provocation for the t:ustees to 
move. Failure to pay the principal of the bonds is not a 
condition precedent to sale. The prompt payment of the 
coupons can no more be neglected than prompt payment of 
the face of the bonds. The language is free from ambig- 
uity, and without quoting it, I merely refer again to the 
deed as copied in the report. 

6. As to the evidence of demand for payment, and of 
notice of the intended sale, the chancellor hada sound basis 
for his decision in the bill, answers, and all the attending 
circumstances. Though discovery was waived in the bill, 
the waiver did not prevent the answers froin being evidence, 
on this proceeding for an interlocutory injunction. It is 
true the answers were meagre enough (perhaps too meagre 
to withstand exceptions) as to the time, place and mode of 
demand and notice, but they were not excepted to for want 
of fullness, and they affirmed the main facts categorically, 
and this affirmation was responsive to charges in the bill. 

7. The trustee, however, misconstrued the deed in plant- 
ing his advertisement of sale upon the same identical sixty 
days during which his notice to the complainant of his 
intention to sell if default continued, had to run. The 
instrument contemplates two successive periods of sixty 
days, the first for the notice, and the next for the adver- 
tisement. A case for sale is not ripe until the first period 
has expired, and the trustee is not authorized to anticipate 
that the notice will prove ineffectual to induce payment. 
It is not improbable that a premature advertisement of sale 
would operate obstructively upon efforts of the debtor to 
raise money, and thus there would seem to be a substantial 
reason for withholding such a publication until the occasion 
for it had actually arisen, To demand payment to be made 
within sixty days, and at the same time to advertise a sale 
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as if the demand were already dishonored, is rather fast in 
any case, and is evidently too rapid under the terms of this 
deed. 

8. Taking leave now of the instrument of trust and 
mortgage, we are next to construe the tripartite con- 
tract of November 12, 1872. The complainant contends 
that by that contract, the Georgia Railroad & Banking 
Company became the substitute of Hull & Co., to finish 
the complainant’s road, and to meet and discharge the inter- 
terest upon bonds whilst the work of completion was in 
progress, just as Hull & Co. had obligated themselves to 
do by the contract of June 16th, 1869. We can see no 
warrant for such a construction, in the language of the 
writing. A stipulation so simple and direct would have 
been easy of expression, and if any purpose to express it 
had been entertained, the failure is so remarkable that noth- 
ing which we have heard or can conjecture serves to account 
for it. What, in the writing itself, the Georgia Railroad 
Company engaged to do, was to release certain demands, and 
to appropriate ¢ertain bonds held on special deposit “to the 
completion of the M. & A. Railroad according to the original 
contract and specifications made with G. G. Hull & Co., and 
all other work under said contract not by them fully per- 
formed.” Looking alone to the words, it is not clear that 
the Georgia Company was to do any work, or have it done. 
That company was to appropriate the bonds, or suffer them 
to be appropriated, to the work. The ratification of the 
contract by the directors shows, however, that the work was 
to be executed by the company, and in line with that con- 
struction was its subsequent action. But how rnuch work 
was contemplated? Was it as much as might be required 
to finish everything included in the contract of Hull & Co., 
which that firm had left undone, or was it so much only as 
the bonds would pay for? We think it was the latter. The 
stipulation is to appropriate the bonds to the completion of 
the road according to the original contract and specifica- 
tions made with Hull & Co., and all other work not by 
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them fully performed. The contract and specifications 
referred to were to be the guide, but not neceasarily the 
measure of what the Georgia Company was to do. If the 
bonds were faithfully appropriated in advancing the road 
to completion and in executing the other unfinished work, 
and the fund was exhausted, leaving the road still incom. 
plete or some of the other work unexecuted,,we cannot see 
that the Georgia Company would be bound to proceed fur- 
ther. Having reached that stage, the company could truth- 
fully say that it had performed its undertaking—that is, 
that it had appropriated the bonds to the completion of the 
road according to the contract and specifications with Hull 
& Co., and to all other work not by [Lull & Co. fully per- 
formed. To the objection that the road was still incom- 
plete, and the other work unfinished, the company might 
well reply that the appropriation of the fund was not incom- 
plete or unfinished, and that the fund being exhausted, 
operations had, of necessity, to stop until further arrange- 
ments were made for carrying them forward. As to keep- 
ing down the accruing interest on the complainant’s bonds 
whilst the special deposit bonds were being thus appropri- 
ated, we can see no trace in the tripartite contract of any 
obligation upon the Georgia Company to do that. Surely 
the payment of interest, though it was embraced in the 
contract of Hull & Co., was not comprehended in “comple- 
tion of the road” nor in “other work”; and if not, we van- 
not find that the tripartite contract makes any provision 
whatever for keeping down accruing interest. It mentions 
coupons paid by the Georgia Company, and releases them ; 
but no fair construction of the term “paid” would extend 
it to coupons which might thereafter be paid, or expand it 
into a promise to continue paying and releasing for the 
future. The record, it is true, contains an affidavit by the 
complainant’s president, the one who was in office when the 
tripartite contract was made, which shows that his under- 
standing of that contract was to the effect that the Georgia 
Company took the place of Hull & Co., both as to the 
9 
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unfinished work and as to the duty of paying accruing 
interest on the complainant’s outstanding bonds. But it is 
not shown that the actual contract was different from that 
reduced to writing, or that the writing was different from 
what the parties intended to make it. <A statement is also 
in the record, made by the then president of the Georgia 
Company to his board of directors, and entered on the min- 
utes of the board, which exhibits his version of the contract. 
He, it seems, considered his company bound to finish the 
road and other work, but not bound, at its own cost, to: pay 
or keep down the interest. The statement adds that he 
made a verbal agreement to meet the interest for the year 
1373, in consideration of receiving the gross earnings of 
the road, and that the arrangement proved a loss. Thus, it 
will be observed, the two presidents differ widely ; and at 
last we are thrown back upon what was before the highest 
and best evidence, to-wit: the written contract. There is 
no reason to vary the construction of it on account of any- 
thing contained in the affidavit of the one president or the 
statement of the other. 

9. It is urged that accepting the above construction, the 
Georgia Company was bound to at least apply the special 
deposit bonds to the completion of the road and other work, 
and to do it in a reasonable time; that such time has long 
ago elapsed, and that the road is still unfinished, and the 
fund but partially expended. Damage to the complainant 
from this delay is insisted upon as a set-off to the redeemed 
coupons in the hands of the Georgia Company. This posi- 
tion gives rise to three questions of fact, the first, whether 
there has been unreasonable delay, the second, whether 
damage therefrom has resulted to the complainant, and the 
third, if so, whether the amount is sufficient to cancel the 
complainant’s default in the matter of failing to meet the 
coupons. As it does not appear that the Georgia Company 
is insolvent, the first two of these questions may be conceded 
as against it, and still there ought to be no injunction upon 
the proposed sale unless the amount of the damage, together 
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with the remnant of the bonds on deposit, would probably 
wipe out the default, so as to leave the condition of the 
mortgage unbroken, or the breach repaired. By contract, 
it is the absolute right of the Georgia Company to enforce 
the terms of the mortgage and to have the trust executed, 
if there is any balance whatever in its favor. The bonds 
and coupons rank as commercial paper, and on commeicial 
principles, strict promptitude in meeting them was, and is, 
indispensable. As we have ruled above, the obligation to 
meet the coupons was not shifted by the tripartite con- 
tract of November, 1872. After that contract, it was still 
the duty of the complaivant to protect the Georgia Oompany 
against its liability as guarantor. Having broken this obli- 
gation, and thereby thrown the burden of providing for the 
coupons on the Georgia Company, the complainant is not 
in a favorable position for complaining effectively of any 
delay of the latter company in prosecuting the unfinished 
work of construction. We may very well suppose that the 
work would have proceeded more expeditiously if the com- 
plainant had kept down the interest on the guaranteed 
bonds. The heavy outlay for this purpose had to be borne 
from time to time by the Georgia Company, when it should 
have been borne by the complainant. Had the Georgia 
Company diverted some of the deposit bonds from the 
work of construction altogether, and claimed them on the 
interest account, from the time of the first default, its conduct 
would not have been any wide departure from that which a 
creditor who has possession of a fund belonging to his debtor 
ordinarily pursues. It is not usual for a person to persevere 
in the performance of a contract while the other party is 
engaged in breaking the same contract, or some other 
between the same parties, in a way to render the outlay of 
large sums of money necessary once or twice every year. 
If the complainant has a proper claim for damages, it can 
be enforced by action. We do not see that any probable 
recovery, added to the deposit bonds unexpended, would 
balance the coupon account; and unless we could see that, 
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we cannot say that the plain legal right to enforce the mort- 
gage in the manner pointed out in the contract ought to be 
eut in upon by injunction. 

10. The result is, that there was no merit in the bill 
except on the point of premature advertisement, and as 
that has disappeared by the lapse of time, there is now no 
obstacle to a sale after proper advertisement. Full notice 
of intention to sell cannot be doubtful now, even if it was 
doubtful when the bill was filed. The contest over the 
right to sell has given the complainant unmistakable warn- 
ing of the trustee’s purpose. Let the sale proceed after 
being duly advertised for sixty days. 

Judgment affirmed. 


Hou. vs. Suiiivan. 


1. Where a person having property for sale, such as land and a steam 
saw mill, agreed upon the price with one wishing to buy, but who 
could not consummate the purchase on his own account, because some 
of the security required belonged to his wife, and, thereupon,the hus- 
band induced his wife to become the purchaser through him, and 
the contract was thus consummated, the conveyance of the prop- 
erty being made directly to the wife, and she giving her notes and 
mortgage for the purchase money, the mortgage embracing not only 
the property then conveyed to her, but also other property consti- 
tuting ber separate estate, she is bound as purchaser and mortgagor, 
if the seller and mortgagee committed no fraud upon her nor knew 
of any committed by the husband. 

. When a mortgage refers to a deed of conveyance between the 
same parties, and describes it as of even date with the mortgage, 
the mortgagor is chargeable with notice of the deed and its contents. 

. The husband has no right to use for his own benefit property which 
has been conveyed to his wife, and for which she has given her 
notes and mortgage ; but it is her province to see that she gets the 
fruits of its use, and no duty in that regard is cast by law upon 
the seller. 

. Can husband or wife be heard to testify to private conversations 
between themselves to defeat a contract made by either of them 
with a third person ? 
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5. On the facts in the record, and the law applicable thereto, the con- 
sideration for the mortgage moved to the wife, and not to the hus- 
band. The busband acquired no interest in the property for which 
the mortgage debt was created, nor did he become indebted to the 
seller therefor, either before the mortgage was executed or after- 
wards. The entire credit was given to the wife alone. 


Husband and wife. Vendor and purchaser. Sales. 
Mortgage. Notice. Deeds. Witness. Evidence. Before 
Judge Tompkins. Chatham Superior Court. January 
Term, 1878. 


Reported in the opinion. 


Joun M. Guerarp, for plaintiff in error, cited, on rela- 
tion of married woman to her separate estate, Code, §$1754- 
1783 ; 59 Ga., 380, 779. Husband acted as her agent, 55 Ga., 
406; 54 76., 202. She permitted injury to Hull, and must 
suffer, 52 Ga, 207; 60 Zb., 39; Code, §§2634, 2635, 3172- 
3176. Mortgagee is purchaser for valuable consideration, 
ist Rawle, 231; 3rd Grant’s Cases, 28; 5 Ind., 396. Con- 
cealment by married woman is a fraud, 45 Ga., 301; 52 Zb., 
205; 54 b., 264, 614; 60 7b., 42, 189. Hull had no no- 
tice, 51 Ga., 15, 245; 56 Zb.,79. The fraud which vitiates 
must be by the holder of the mortgage and notes, 37 Ga., 
66-78 ; 48 7b., 156-162; 58 74., 276. Duress makes con- 
tract voidable only, Story on Con., $98; 60 Ga., 43; 
Chitty on Con., 194; Rescission must be total, 3 Starkie, 
176; 3 East, 449; 41 Ga., 171. Asto duress, Code, §2595 ; 
45 Ga., 197; 36 7b., 179; 1st Harr. & Me., 211. 


P. W. Metprm, for defendant, cited Code, §1793; 
Campbell & Jones ws. Murray ef al., 62 Ga., 86. 


BLEcKLEY, Justice. 


Hull held a mortgage upon certain property, real and per- 
sonal, including a house and lot in the city of Savannah, ex- 
ecuted to him by Mrs. Sullivan on February 2Sth, 1876, to 
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secure the payment of her tive promissory notes of that 
date, due at from one to five years thereafter, one each 
year, and each for $1,400.00. The first note having ma- 
tured, he commenced proceedings in Chatham superior 
conrt to foreclose the mortgage as to the house and lot in 
Savannah, pending which Mrs. Sullivan filed her bill against 
him, the substance of which may be condensed as follows : 

Hull, the defendant, executed nominally to complainant 
a deed of bargain and sale, whereby he pretended to con- 
vey to hera tract of land in Liberty county, with a steam 
saw-mill thereon, and other personalty, all fully deseribed 
in a copy of the deed annexed as an exhibit to the bill; 
and she, on the same day, exeented to him the mortgage. 
The contract for the purchase of the property embraced in 
defendant’s deed was made by complainant’s husband, the 
credit for the purchase money was extended to him; the de- 
fendant knew that complainant had no use for any of the 
property ; the debt incurred for it was in truth a debt of her 
husband ; the defendant never sold the property to com- 
plainant, but, in order to secure himself forthe debt of her 
husband,he,through her husband,and under his influence,and 
against her own wishes, persuaded and induced her to execute 
the mortgage for the purpose of securing the husband’s debt. 
The property has been tendered back to the defendant, and 
he has refused to accept it, but has foreclosed the mortgage 
as to personalty, sold it out and bought it himself. Certain 
charges are made as to his non-residence, and the extent of 
his resources within the jurisdiction of this state. Discov- 
ery is waived. Injunction is prayed to restrain the present 
foreclosure proceedings, ete., and a decree is prayed to cancel 
the mortgage and the notes. The bill was sworn to by Mrs. 
Sullivan on the 7th of December, 1877. The answer denies 
that the sale was to Sullivan, that the credit was extended 
to him, or that he created any debt of his own for the pro- 
perty. It alleges that the sale was made to the com- 
plainant and upon the faith of her notes and mortgage. It 
denies that she was influenced by defendant, or that he had 
any knowledge tha’ she was influenced. 
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The two cases were tried together on the 25th of Feb- 
ruary, 1878. The deed, the mortgage and the notes, all of 
them of the same date, were in evidence. The deed con- 
veys directly to Mrs. Sullivan, and warrants the title to her, 
her heirs, ete., against the claim of all persons whatsoever. 
It recites, as to the saw-mill and other personalty, that “ the 
party of the first part doth also bargain, sell and dedéver te 
the party of the second part.” It wasduly recorded on the 
3d of April, 1876. The mortgage covers besides the house 
and lot in Savannah, the realty and the main bulk of the 
personalty embraced in the deed. It purports on its face 
to be for securing “ the faithful payment of the debt which 
she justly owes to the party of the second part.” After a 
brief description of the saw-mill tract in Liberty, it adds, 
“said tract of land being more fully described in a deed of 
the same from the party of the second part to the party of 
the first part, bearing even date herewith.” The notes 
specify no particular consideration, but are for value re- 
ceived. Interest on each is payable annually. They are 
all payable at the office of Holcombe, Hull & Co. 

The complainant and her husband testified in her behalf, 
and she introduced three letters addressed to him by the 
defendant. The evidence in behalf of the defendant was 
his own testimony and that ef J. R. Sanussy, Exg. All 
this testimony, so far as material to the main controversy, 
will now be recited. 

Sullivan, examined by interrogatories, testified : 

“IT stopped at the mill for some two hours; did not go for 
the purpose of purchasing it, but to see one of the employees 5 
in the course of conversation Hull stated he was going 
north; [asked him why, if the mill was go‘ng te remain 
idle, he did not sell it; he replied he would sell it; I asked 
him what he would take for it; he said $7,000, in seven 
years’ time, with interest at seven per cent.; I told him I 
would take it, and he said he would come to town next day 
and fix up the papers. I met him the next day; he asked 
me if I did not have some town property ; I told him that 
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I did not, that my wife owned a house in town; he then 
asked meto give that house as additional security ; I told 
him that I would have to see my wife, as I did not know 
that I could. I then left him, he asking me to get my wife 
to give the house as security ; I agreed to see him the next 
day, and went home, where I used every entreaty and _ per- 
suasion to induce my wife to give the house as security ; 
she refused, but finally consented, saying she would have to 
do so for peace’ sake. That afternoon or the next day I 
saw Hull and told him that I had my wife’s consent to her 
giving the house as security; we agreed to go to Mr. 
Saussy, attorney at law, to prepare the papers; Mr. Hull 
and Mr. Saussy had most of the conversation, and the 
latter made the remark, ‘ Well, we will make out the papers 
in her name.’ We left him to prepare the papers; he 
came to my house for my wife to sign them; I had told 
her he would come to sign some papers ; he read the mort- 
gage and she signed it; the deed to the mill and land was 
not given to her ; it was never delivered to her, amd she has 
never had it; she knew nothing about the mill or its busi- 
ness, and was at the mill only during the prevalence of yel- 
tow fever in Savannah.” Examined on the stand the same 
witness testified: “I stopped at the mill to see the fore- 
man, and there I met Hull for the first time and had a con- 
versation with him about the sale of the mill; we appointed 
the next day to meet in Savannah to confer about it. We 
met accordingly and agreed upon terms, but he wanted 
more security, when I mentioned to him that my wife 
- owned a house and lot in Savannah, upon which he replied 
that if she would secure him he would make the trade. I 
spoke to her about it, and she was at first unwilling to have 
anything to do with it, but, after much persuasion, con- 
sented. I told Mr. Saussy to draw the papers, and it was 
discussed in his office whether the deed should be made to 
her, and it was there decided that it should be made in her 
name; I think the snggestion came from Mr. Hull; I did 
not tell him that she was reluctant to enter into the arrange~ 
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ment, nor did I tell him that she wished to buy his 
property. The contract was between him and myself; 
the debt for the purchase money was my debt and the 
mortgage on her property was intended to secure this 
debt. I transacted business [at the mill] as agent, but I 
really was agent for myself. I bought goods from Hol- 
combe, Hull & Co., as agent. My wife had no knowledge 
of my agency.” The complainant testified: “I did not 
wish my husband to buy the land and mill from Mr. Hull; 
he proposed that he would buy the property, and for me 
to give a mortgage upon it and the house and lot in 
Savannah ; I was unwilling to do this, and avoided him all 
day so as to escape his persuasion, but towards evening he 
said he would make way with himself unless I consented, 
and I did then consent.” The deed from Hull to witness 
was shown to her, upon which she said that “I never 
knew that there was such a deed until the Friday be- 
fore the trial, when my attorney told me that there was. 
I never saw the deed until this moment. It was never 
delivered to me. My husband was not my agent, I 
knew of no agency, and nothing of the business in any 
shape or form; I did not understand the mortgage ; I had 
promised my husband to sign the papers and I signed them. 
I never derived any benefit from the mill. I did not see 
Mr. Hull at all during the negotiations, and never until to- 
day ; did not inform him I was unwilling to have anything 
to do with the business, not knowing where to find him. 
Mr. Saussy read the papers to me, but I did not under- 
stand them; after he read them I signedthem. During the 
yellow fever of 1876 in Savannah, I went to Liberty county 
and lived on the land for about two months; the house was 
quite near the mill, and I knew the mill was being worked . 
by my husband, and that he was cutting trees from the 
land, but did not know that he was carrying on the business 
as my agent.” J. R. Saussy testified: ‘I was employed 
by Mr. Sullivan to draw the papers ; he directed me to draw 
the deed to Mrs. Sullivan, and I did so; the conversation 
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which he mentioned as having taken place in my office, I 
do not think took place there ; I do not think my advice as 
an attorney was asked ; I acted asascrivener ; they wanted 
a bill of sale and mortgage, and I drew them, then went with 
the notes and mortgage to Mrs. Sullivan’s dwelling (Sulli- 
van being along) to witness the execution; when we got 
there, another witness to attest with me was sent for, and 
the delay was nearly half an hour, during which I remained 
in the house; do not remember whether Mrs. Snilivan was 
present before the other witness came. I read the mort- 
gage and notes over to her before she signed them, and I 
think she understood them ; she appeared to sign them re- 
luctantly ; there was no haste about their execution ; wit- 
ness had no reason to think she was signing against her 
will, and does not recollect whether the bill of sale was de- 
livered to her or not.” [Mr. Saussy is a subscribing wit- 
ness to the instrument called in the record sometimes a deed 
and sometimes a bill of sale, as well as to the mortgage.] 
The defendant testified: “I never knew or Leard, until 
she filed her bill, of any improper or undue influence being 
used to induce complainant to purchase the property. Mr. 
Sullivan told me that his wife wanted to buy the property, 
and that she had a house and lot in Savannah which she 
wanted to give as security; [replied that if secure for the 
parchase money I would give any time. I did not direct 
Mr. Saussey to draw the deed to complainant, though I sold 
the land to her; I gave the credit to her but did not see 
her then and never have seen her until to-day in court. 
Possession under the deed to complainant was given imme- 
diately upon the execution of this deed. Mr. Sullivan 
transacted business at the mill as agent. The letters from 
defendant to Sullivan were written at Oxford, N. Y., and 
the first is dated December 28th, 1876. It says, “1 want 
to use some money the Ist of February, and would like to 
have you send me four or five hundred dollars. If you 
will send me $500 then, I will wait until April or May for 
$500 due on the Ist of March. I thought perhaps that ar- 
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rangement would suit you better than to make the whole 
pavment the first of March.” The second letter is dated 
January 17th, 1877, and says: “I am very much dis- 
appointed that you cannot make the payment due March 
1st. I have borrowed money and expected to pay with the 
money due from you. I sold you the mill withont re- 
quiring the payment of a single cent at the time 
gave you all the time you asked to pay forit . . . when 
you proposed to bny you offered to pay every three months 
If you make no payment the Ist of March, when 
due, I shall be compelled to commence proceedings to fore- 
close the mortgage,” ete. The third is dated March 13th, 
1877, and says: “You bought my mill with your eyes 
open; as a practical miller and machinist you examined it 
. no other man wonld have sold you such property as 1 
did without receiving a dollar for it. I gave you five years, 
your own time, to pay for it. After usirg it a year you 
don’t even now propose to pay me adollar. I cannot afford 
to give you $7,000.00 . . . Icannot let you wear out 
the mill and cut off all the timber, and then give me back 
the property with nothing,” ete. 

Certain questions were propounded by the court to the 
jury, in writing, in answer to which the jury found, that the 
mortgage as to the Savannah property was not given by the 
complainant freely, voluntarily and without any improper 
influence or duress ; that the mortgage was given to secure 
the purchase money of property really bought for the use 
and benefit of complainant’s huskand; that the deed was 
not taken, and the mortgage as to the Savannah property 
was not given, by the complainant freely and voluntarily 
and with a design of effecting a change of her estate ; that 
she did not receive the deed with the intention of owning and 
of constituting her husband her agent and trustee to run and 
manage the mill property for her; that if there was duress 
to induce complainant to sign the mortgage, the defendant 
did not have notice of it; and that the general result was a 
finding for the complainant, The defendant moved fora 
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new trial on several minor points, none of them vital to the 
merits, and on the ground that the verdict was contrary to 
law and evidence. The motion was overruled ; and hence 
this writ of error. 

1. This is a case which cannot be treated at long range, 
but must be engaged at close quarters. I have therefore 
reported both the pleadings and the evidence exhaustively, 
in everything essential. There is more apparent than real 
conflict in the evidence, though there is some real. When 
a few loose expressions are bandaged, and a few legal con. 
clusions are cut away from the language of witnesses, 
where the naked facts ought to be kept uncovered, the con- 
flict ceases-to be material. There is scarcely any diversity 
in the testimony as to what was actually done; the varia- 
tions relate to what was said, or else to the consequences of 
putting together the sayings and doings. That negotiations 
for the sale and purchase of the mill and other property 
commenced at the mill on one day and were concluded at 
Savannah on another; that they were conducted tl:ronghout 
by Hull and Sullivan, Mrs. Sullivan not being even seen by 
Hull or him by her; that Hull executed a conveyance 
directly to her, deliveriny it in her absence, and that it went 
to record in the second month after its execution; that she 
executed to him notes for the purchase money, and a mort- 
gage to secure them, first hearing them read over; that 
these came to I[ull’s hands in pursuance of the purpose and 
intention of all the parties, and before he had let go his 
hold on his own property; and that Sullivan then took 
charge of that property, and conducted business nomi- 
nally, at least, as agent, cannot be doubted. Hull says that 
Sullivan told him, at what stage of the negotiations does 
not appear, that his wife wanted to buy the property and 
give her house and lot for security. Sullivan denies this, 
but of what importance is the conflict? What telling was 
needed when she gave the only notes for the price that 
were given, executed the only mortgage, and took «he only 
conveyance? She got title to Hull’s property and bound 
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both that and her own, besides becoming generally liable on 
her notes, to pay for it; or at least Hull thought she did; 
then what telling did he need that she wanted to buy it? 
Her acts showed what she wanted to do; after these acts, if 
he had gone away in any uncertainty as to her wishes, he 
would have been hard to convince. The whole transaction 
was open and inconclusive until it took its final form; and 
the shape into which it ultimately fell was that in which 
we now find it. Sullivan gives two versions, apparently a 
little inconsistent, as to what occurred at the first interview 
—that at the mill. In his examination by interrogatories, 
he states that Hull priced the property and named the 
terms of credit, and he said he would take it, Hull replying 
that he would come to town next day and fix up the papers. 
In his answers from the stand, he states that they had acon- 
versation touching the sale, and appointed the next day to 
meet in Savannah to confer about it ; that they met accord- 
ingly and agreed upon terms, but Hull wanted more 
security, whereupon Sullivan mentioned that his wife had 
a house and lot in Savannah, and Hull said that if she 
would secure him he would make the trade. Then, it 
seems, Sullivan repaired to his wife, and her participation 
in the business ensued. Take either or both of Sullivan's 
versions, not by themselves but in connection with what 
was actually done, and consider the nature of the property 
which Hull was proposing to sell, that it was a steam saw- 
mill, with machinery, timbered land, vehicles, teams for 
hauling, ete., consider also the term of credit, and that Hull 
was closing out to go north, and there is scarcely a doubt 
that the inability of Sullivan to give other security than 
upon the property itself, was the obstacle which prevented 
his becoming the actual purchaser, and that it caused him 
to induce his wife to take the bargain herself, Hull be- 
ing willing to accept the security which she could give. 
He may not have explained to his wife so as to enable her 
to fully comprehend the transaction, and he may have been 
too urgent upon her to engage in it. But it is not pre- 
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tended that either his reticence or his excessive zeal was 
known to Hull. <A fair and probable inference from all 
the evidence is, that Sullivan wished to buy the mill. ete., 
and «fter agreeing with Hull upon the price and other con- 
ditions, proved unable to consummate the purchage on his 
own account because the house and Jot required as security 
belonged to his wife; thereupon, he induced his wife to be- 
come the purchaser through him, and the contract, in this 
shape, was consummated, the papers being drawn and exe- 
cuted accordingly. Hull does not testify that Sullivan told 
him in the first instance that he wanted the property for 
his wife ; he does not say when he told him, and we have 
just seen that no express oral communication to that effect 
was necessary. When the papers were so drawn as to in- 
vest her with the ownership, and she adopted them by exe- 
euting and delivering those of them which made her 
answerable for the payment of the purchase money, one of 
these latter reciting that the debt was hers, and that Hull 
had sold and conveyed to her, she ratified the purchase as 
her own, and it was the same as if she had negotiated in 
person from the beginning. The real light of the contract 
shines in the papers deliberately prepared and executed 
when Hull parted with his property and the debt for it was 
ereated. The rest of the evidence may obscure it somewhat, 
but does not put it out. It does not bring on night, but at 
most only aclouudy day. It is a fact of prime importance 
that Hull was master of the situation, and remained so 
until Mrs. Sullivan had, under her hand and seal, taken the 
position of purchaser and owner. Until then he had both 
possession and title. The deed to Mrs. Sullivan and the 
mortgage from her were parts of one entire transaction, and 
if one document had fallen through, so would the other. 
If she had not accepted the property as her own, and mort- 
gaged it, together with her house and lot, nothing had oc- 
curred, or, so far as appears, ever would have occurred to 
divest Hull of title or possession. He could still have 
kept his property, and neither Sullivan nor Mrs, Sullivan 
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could have hindered him. Why did she mortgage the pro- 
perty if it was not hers? By the very act of mortgaging 
it, she exercised over it the dominion of an owner, and 
estopped herself from denying her title to it without show- 
ing fraud. 46 Ga., 133 ; 58/76. 178. Unless,therefore, she has 
shown frand, and fraud, too, with which Hull is chargeable, 
does not the estoppel, as matter of law, silence her? But 
coupled with her act of mortgaging are express words in 
the mortgage instrument, by which she declares that the 
debt to be sceured is one which she justly owes to Hull; 
and, moreover, that instrument recites that he has conveyed 
to her, for it mentions the very deed. This deed not only 
passes title to her, but it absolutely warrants that title 
against the world, Sullivan included. How, then, could 
the property be Suilivan’s? and if the property was not his, 
how could the debt be his? Surely the debt, the only debt 
there was, was for the property ; the property was not sold 
twice, but once; there was therefore but one debt for the 
price ; and it would seem that the person who owed that 
debt was the person to whom the property was conveyed 
and warranted, and who gave notes for the price, and se- 
cured those notes by a mortgage, and in the mortgage de- 
clared the debt to be one which she justly owed. Sullivan, 
it is true, swears that the debt was his, but in doing so he 
states a legal conclusion which the facts prove beyond 
doubt to be erroneous. Whether a given state of facts con- 
stitute a debt, and if so, who is the debtor, are both ques- 
tions of law. It is manifest that, on the evidence as a 
whole, there was no actual debt created between Sullivan 
and Hull, and that if the latter had sued the former, the 
action could have been defeated upon the ground that Sul- 
livan’s share in the transaction was as agent for his wife. 
There is positively no indication of moment that the credit, 
or any part of it, was given to him, or that he incurred any 
personal liability to Hull. He gave no note or other prom- 
ise, and the notes and mortgage of Mrs. Sullivan were, 
as the trade was finally closed up, all that Hull took in 








138 SUPREME COURT OF GEORGIA. 








Hull vs. Sullivan. 





place of his property. The letters of Hall speak loosely of 
the sale as to Sullivan, and the debt as his, and they urge 
him to pay, but nothing is more clear than that the writer 
is not referring to any sale other thanthe one evidenced 
by his deed, or any debt other than that evidenced by the 
notes and mortgage. All his dealings with Mrs. Sulli- 
van had been indirect, her husband standing forth in her 
stead, and even, it may be, at the time the letters were 
written, conducting business at the mill as agent. It was 
natural for Hull to treat him as her agent, and to expect 
that he would be the channel of payment as he had been 
that of purchase, and as he also seemed to be in respect to 
use and management. In this state of mind he looked, we 
may be sure, at the wife and her husband somewhat as one 
and the same person, and insome expressions wrote accord- 
ingly. It is not uncommon, in speaking or writing to a 
known or a supposed agent or clerk, especially one that 
seems to guide as well as serve the principal, and one with 
whom the dealings in question have been had, to say “your 
debt, your note, the sale I made to you, the sale you made 
to me,” and the like, where the reference is to business in 
which the person addressed has acted, and is expected still 
to act, only inarepresentative capacity. To catch at Hull’s 
letters, and because of their literal bearing when looked at 
apart from the more solemn papers in the case, make them 
work his overthrow would, we think, be injustice. If he 
had been more guarded, or more full in descriptive terms, 
his real meaning, no doubt, would have been better ex- 
pressed, and he would have run much less hazard of mis- 
construction. We can imagine his own consternation and 
the momentary perplexity of his counsel in pondering over 
these letters when first they made their appearance in the 
litigation. By themselves the letters seem formidable, but 
their true meaning is perfectly clear when they are read in 
the light of the other documents and facts; and so to deal 
with them is our duty. If, indeed, we should take them in 
literal strictness, they would not change the result; for if 
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Hull thonght when he wrote them that Sullivan owed him 
for the property, and meant to say so in the sense of ex- 
cluding agency for the wife, he was mistaken ; like Sullivan 
himself, he committed an error of law in drawing that con- 
elusion. Taken at their true legal value, the facts of trade, 
title and security make Mrs. Sullivan the debtor, and the 
only debtor. Nothing but fraud committed by Hull, or by 
Sullivan with his knowledge, would relieve her. 

2. Her testimony that she was ignorant that she was to 
be invested with title, and that she never knew of the deed 
until the Friday before the trial isof no avail. There isno 
charge in the bill that she did not know of the deed at the 
time of the main transaction, or that she did not know of it 
at any time. On the contrary, the first thing the bil] does 
is to mention the deed, recite some of its contents, and re- 
fer to a copy of it annexed as an exhibit for the balance. 
She swore to the bill in December, and at the trial in Feb- 
ruary, forgetting, no doubt, that she had seen or heard of 
the deed before the previous week, she testified that not 
‘until the last Friday did she know there was such a deed. 
There is no occasion to put an uncharitable construction on 
this apparent inconsistency, and I have suggested failure of 
memory as the explanation ; there may besome other. But 
she was bound to take notice of the deed, for not only did 
she mortgage the property as owner, but her mortgage 
mentions the deed by way of recital. If she had not seen 
the deed she ought to have instituted inyuiry. Delivery 
might be made to her husband or to another for her, and in 
point of fact it was made, for the deed was duly attested 
and went to record. She says she did not understand the 
mortgage when it was read to her; but she was bound to 
understand it, or decline to execute it. There is no sug- 
gestion that she labored under any mental incapacity. 

3. She says that she never derived any benefit from the 
mill, and that her husband was not her agent; and to the 
same effect is his testimony, with the addition that though 
he transacted business as agent, he was agent for himself, 

10 
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and his wife had no knowledge of his agency. It was odd 
that he conducted business as agent for himself, but many: 
singular things are explainable, and this may be. Grant 
that he was not ber agent, and that she derived no benefit, 
whose fault was it? Surely not that of Hull. Hull had 
put the title in her and warranted it. Neither he nor Sul- 
livan could take it out of her without her consent, nor use 
the property without the like consent. She was mistress of 
the title, and it was her province to see that she got the 
use or the fruits of the use. The law cast no duty in that 
regard upon Hull. 

4. As to duress and fraud there is no need of discussion. 
The jury found that Hull had no notice of any duress, and 
there is no notice of fraud established, much less the commis- 
sion of any fraud on his part. The bill, properly construed, 
does not charge duress; nor on the theory on which it rests 
was any duress, or fraud either, essential. If, as the billavers, 
the mortgage was given to secure the husband’s debt, that 
was enough torender it void. There isa glance at duress in 
the evidence, but we need not say what its effect would have 
been if Hull had been aware of all the facts. Consult Ewell’s 
L. ©. notes, pp. 772, 794. It seems. the evidence came in 
without objection, but it may be questioned whether these 
family conversations, if strictly private, especially where they 
involve such a delicate and gory subject as a purpose and 
threat by one of the conjugal pair to commit suicide, can be 
heard to defeat a contract afterwards made with a third 
person, the witness being none other than the husband or 
wife. 40 Ga., 150,490; 60 7b., 512. It strikes me thatgé 
anything ought to be buried as a profound secret, such a 
momentary exhibition of weakness, especially on the part 
of the masculine consort, is that thing. But we leave it as 
a query. 

5. The verdict takes a range somewhat wider than the 
bill, and to that extent is of course to be disregarded. For 
instance, there is no suggestion in the bill that the property 
was bought by Mrs. Sullivan for the use of her husband, 
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and not for her own use; on the contrary, it sets up that 
she did not buy it at all; that the purchase was her husband’s, 
not hers, and that the debt secured was his and not her own. 
We look at the issues made, and the evidence applicable to 
the same, and upon them we -think the finding of the jury 
was contrary to law and evidence, and that there ought to 
be a new trial. Tous it is obvious that the consideration 
moved to the complainant, that her husband acquired no 
title to or interest in the property, that he incurred no debt 
to Hull, and that the entire credit was given to the wife. 
Judgment reversed. 


Jones vs. Toe Strate or Groreta. 


. Indictment charging burglary, but not specifying either the day- 
time or the night-time, is demurrable upon arraignment. The 
defect, however, is not cause for arresting the judgment after ver- 
dict finding burglary in the day-time.. 

2. Reasonable doubt between several offenses covered by the indict- 
meat should result in finding the offense of lower grade ; but when 
the doubt is between offenses (alike except in the element of time 
and in the degree of punishment), one of which is covered and the 
other not covered by the indictment, neither can be found. 


Criminal law. Burglary. Indictment. Reasonable doubt. 
Before Judge Grice. Crawford Superior Court. Septem- 
ber Adjourned Term, 1878. 


An indictment was found against Jones for the offense 
of burglary, alleged to have been committed upon the store- 
house of one John Jones, on May 14th, 1871. Whether 
perpetrated in the day or night was not set forth. Upon 
this ground a demurrer was filed on arraignment. This the 
court overruled, stating that it would allow the indictment 
to go before the jury as charging burglary in the day-time. 

The defendant pleaded not guilty. The evidence, so far 
as material, presented the following facts : 
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aud his wife had no knowledge of his agency. It was odd 
that he conducted business as agent for himself, but many 
singular things are explainable, and this may be. Grant 
that he was not ber agent, and that she derived no benefit, 
whose fault was it? Surely not that of Hull. Hull had 
put the title in her and warranted it. Neither he nor Sul- 
livan could take it out of her without her consent, nor use 
the property without the like consent. She was mistress of 
the title, and it was her province to see that she got the 
use or the fruits of the use. The law cast no duty in that 
regard upon Hull. 

4. As to duress and fraud there is no need of discussion. 
The jury found that Hull had no notice of any duress, and 
there is no notice of fraud established, much less the commis- 
sion of any fraud on his part. The bill, properly construed, 
does not charge duress; nor on the theory on which it rests 
was any duress, or fraud either, essential. If, as the bill avers, 
the mortgage was given to secure the husband’s debt, that 
was enough torender it void. There isa glance at duress in 
the evidence, but we need not say what its effect would have 
been if Hull had been aware of all the facts. Consult Ewell’s 
L. ©. notes, pp. 772, 794. It seems the evidence came in 
withont objection, but it may be questioned whether these 
family conversations, if strictly private, especially where they 
involve such a delicate and gory subject as a purpose and 
threat by one of the conjugal pair to commit suicide, can be 
heard to defeat a contract afterwards made with a third 
person, the witness being none other than the husband or 
wife. 40 Ga., 150,490; 60 7b., 512. It strikes me that if 
anything ought to be buried as a profound secret, such a 
momentary exhibition of weakness, especially on the part 
of the masculine consort, is that thing. But we leave it as 
a query. 

5. The verdict takes a range somewhat wider than the 
bill, and to that extent is of course to be disregarded. For 
instance, there is no suggestivn in the bill that the property 
was bought by Mrs. Sullivan for the use of her husband, 
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and not for her own use; on the contrary, it sets up that 
she did not buy it at all; that the purchase was her husband’s, 
not hers, and that the debt secured was his and not her own. 
We look at the issues made, and the evidence applicable to 
the same, and upon them we -think the finding of the jury 
was contrary tw law and evidence, and that there ought to 
be a new trial. To us it is obvious that the consideration 
moved to the complainant, that her husband acquired no 
title to or interest in the property, that he incurred no debt 
to Hull, and that the entire credit was given to the wife. 
Judgment reversed. 


Jones vs. Tue Srate or Geroreta. 


. Indictment charging burglary, but not specifying either the day- 
time or the night-time, is demurrable upon arraignment. The 
defect, however, is not cause for arresting the judgment after ver- 
dict finding burglary in the day-time.. 

2. Reasonable doubt between several offenses covered by the indict- 
ment should result in finding the offense of lower grade ; but when 
the doubt is between offenses (alike except in the element of time 
and in the degree of punishment), one of which is covered and the 
other not covered by the indictment, neither can be found. 


Criminal law. Burglary. Indictment. Reasonable doubt. 
Before Judge Grice. Crawford Superior Court. Septem- 
ber Adjourned Term, 1878. 


An indictment was found against Jones for the offense 
of burglary, alleged to have been committed upon the store- 
house of one John Jones, on May 14th, 1871. Whether 
perpetrated in the day or night was not set forth. Upon 
this ground a demurrer was filed on arraignment. This the 
court overruled, stating that it would allow the indictment 
to go before the jury as charging burglary in the day-time. 

The defendant pleaded not guilty. The evidence, so far 
as material, presented the following facts : 
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On May 13th, 1871, John Jones locked, or fastened, a 
house which he formerly used as a negro-house, but in 
which he then had some peas and cotton-seed stored. He 
left home on that day (Saturday) and returned on Sunday 
night. On Monday morning he ascertained that the house 
had been broken open and some peas stolen. -The peas were 
found in the possession of the defendant. Jones asked the 
negroes on the place who had broken open the house and 
taken the peas? Defendant responded that he did not 
know. Jones said that he was tired having so much steal- 
ing on his place, and intended to prosecute them at court. 
Defendant was in the crowd when he asked what boys in 
the neighborhood had been there during his absence ? They 
said Eff Harris had been there. Jones sent after Eff, and 
when he came in sight there was a white man with him. 
Some of the negroes remarked, “Yonder comes Mr. Smith, 
and whoever got those peas had better let it be known.” 
Defendant then turned to Jones and said, “Mars. Jack, I 
don’t want you to take me to court about this matter, I got 
the peas out of the house, and they are now in my house.” 
On the next day the peas were found at the place designated 
by him. Smith was a justice of the peace. 

The jury found the defendant guilty of burglary in the 
day-time. He moved in arrest of judgement upon the 
same ground as was the basis of demurrer. He also moved 
for a new trial upon the following, among other grounds: 

1. Because the court overruled the demurrer to the 
indictment. 

2. Because the court erred in charging the jury that if 
the proof satistied them that the crime may have been com- 
mitted either in the day or night, and left them in doubt 
as to whether it was committed in the day or night, then 
they should find the defendant guilty of burglary in the 
day-time, as all reasonable presumptions were in favor of 
the prisoner, and the punishment was less if the crime was 
committed in the day. 

Both the motions were overruled and the defendant ex- 
cepted. 
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R. D. Smrra ; Bacon & Roruerrorp, for plaintiff in error, 
cited Code, §$4386, 4388 ; 41 Ga., 483: 46 Jbid, 214. 


C. L. Barrvert, solicitor-general, for the state, cited, on 
indictment, 59 Ga., 507; 2 Russ. Or., 46 ; 2 Cox Crim. Cas., 
377; 2d East P. C., ch., 15, p. 513; 2 Arch. Cr. Pr., 1101; 
. 4 Den., 68; R. M. Charlton, $0; Hotchkiss, 713; 2 Hall, 
179. On evidence, 58 Ga., 78; 59 Zb., 456. 


BLEcKLEY, Justice. 


1. As the Code distinguishes between burglary in the day- 
time and burglary in the night-time, fixing the term of im- 
prisonment and labor for the former at not less than three nor 
more than five years, and for the latter at not less than five 
nor more than twenty years, an indictment which is silent as 
to the time of the burglary, except in charging the mere date 
of its commission, is less full and specific than it ought to be, 
and is, therefore, demurrable. To be beyond the reach of 
exception or demurrer interposed in writing on arraignment, 
it ought to charge all that is reyuisite to render plain and 
certain every constituent of the offense. Where the ques- 
tion of day or night is necessarily to be considered, and 
must be directly passed upon before a verdict of guilty can 
be rendered, the whole nature of the particular offense 
intended to be proved against the prisoner, cannot be easily 
understood by the jury from reading the indictment or 
hearing it read, if it does not refer the criminal act either 
to the day-time or the night-time. Failing in this, the 
indictment is ambiguous, However, after a verdict of 
guilty of burglary in the day-time has been returned, the 
judgment will not be arrested for the ambiguity, as such an 
ambiguity is aided by verdict. On motion in arrest, the 
indictment wili be treated as sufficient to uphold the convie- 
tion. 

2. Where the reasonable donbt of the jury vibrates be- 
tween two offenses of different grades, both of which are 
within the terms of the indictment, the verdict should bea 
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finding of guilty for the offense of the lower grade. But 
where the region of doubt is between an offense which is 
within the indictment and one wholly ontside of it, and 
neither includes the other, the verdict should be not guilty ; 
since by acquittal only can the prisoner receive the benefit 
of the doubt. Hence, on an indictment for burglary contain- 
ing no count for burglary in the night-time, if the evidence ° 
leaves it reasonably doubtful whether the burglary was in 
fact committed in the day-time, the prisoner cannot be con- 
victed; for burglary of the one class does not include 
burglary of tle other. 46 Ga., 214. 

If burglary in the night-time was in fact committed, it 
is as certair that the crime was not burglary in the day- 
time as it would be if no burglary whatever was eommitted ; 
and the night-time felony not being charged, the jury can- 
not acquit of it any more than they can convict of it; so, 
the only possible way for them to give the prisoner the ben- 
efit of any reasonable doubt which they may have in respect 
to one offense or the other, is to acquit of the sole charge 
which the indictment: brings before them. Where two 
offenses are within the indictment, a conviction of the lesser 
acquits as to the greater, and thus the prisoner gets the 
benefit of the doubt between them; but with a single 
offense charged, to convict whether there is reasonable 
doubt or not touching it, is, in effect, to ignore the doubt 
altogether. To prove that a burglary was committed in 
the day or in the night, one or the other, is certainly not to 
preve beyond a reasonable doubt that burglary in the day- 
time was cominitted. 

While the court did not errin refusing to arrest the judg- 
ment, it did err in charging the jury on the subject of 
doubt. If the demurrer was in writing, there was also error 
in overruling it; but we do not find any demurrer in the 
record. Let there be a new trial unless the demurrer was in 
writing, in which latter case, let the indictment be quashed. 

Judgment reversed. 
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Myers vs. Vay et al. 


Though the brief of evidence used on the motion for new trial be 
properly filed and approved, and thus made a part of the record, 
yet, under $4253 of the Code, there must be some reference thereto 
in the bili of exceptions, or the writ of error will be dismissed. (R.) 


New trial. Bill of exceptions. Brief of evidence. Prac- 
tice in the Supreme Court. February Term, 1879. 


When this case was called counsel for defendants moved 
that the writ of error be dismissed, on the ground that the 
brief of evidence used on the motion for new trial was 
neither embodied in the bill of exceptions nor referred to 
therein. It was replied, Ist., that as the brief was filed and 
approved, and came up regularly as a part of the record, 
no such reference in the bill of exceptions was necessary ; 
and 2nd., that if necessary, there was a sufficient reference 
contained therein. 

The exceptions were to the judgment of the court grant- 
ing a new trial, the motion therefor being based princi- 
pally upon newly discovered evidence. The only reference 
to the evidence was as follows: “ And the said judge, after 
hearing the evidence as set forth in certain affidavits, in 
reference to the alleged newly discovered testimony, and 
after argumeut, rendered his decision granting a new trial,” 
to which judgment the plaintiff excepted, “and says that 
the court erred in granting a new trial as aforesaid, upon the 
groundsas presented in said motion and the record of the case.” 

The recerd contained the brief of evidence regularly 
filed and appreved. No point was made as to whether affi- 
davits containing newly discovered evidence, showing dili- 
gence, ete., could thus come up as a part of the record, but 
the motion was made and argued precisely as above stated. 

The writ of errer was dismissed, the court announcing 
the prineiple set forth in the head-note. 


Groree A. Mercer, for plaintiff in error. 


A. P. & §. B. Apams, for defendants, 
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Jonxs et al. vs. Hasersnam et al., executors. 


(The following case was argued at the last term and the decision reserved. Jackson, 
Justice, being disqualified on account of re‘ationship to some of the plaintiffs in error, 
did not preside, and Hon. Groree I1Liyer, judge of the superior courts of the Atlanta 
cireuit, was designated by the governur to take his place. ]} 


1. By the witness act of 1866 and those provisions of the Cede relative 
to the attestation and probate of wills, no person is disqualified 
from being a subscribing witness by reason of interest. If a sub- 
scribing witness is also a legatee or a devisee under the will, the 
witness is competent, but the legacy or devise to him is void; the 
other parts of the will stand. If the interest of a subscribing wit- 
ness be indirect or consequential only—as that of a citizen who is 
rated for taxes, or a pew-holder in a church, or member of a 
society—where the will makes bequests for the benefit of the poor 
of the county, or to charitable uses of such church or society, and 
by reason of its indirectness and uncertainty, the precise interest of 
such subscribing witness cannot be measured or ascertained so as 
to lapse into the estate, then the interest of the witness still does 
not disqualify him, but goes to bis credit only. 

. Where the heirs at law of a testatrix are remote collaterals, and the 
legal question as to which of two sets of contestants be next of kin, 
is involved under the state of the law and rulings on the subject in 
doubt and difficulty, the mere fact that the tesiatrix, though know- 
ing both contestants and tl:eir relation to her, yet had the prevailing 
doubts, or even was mistaken in the matter of law at issue, would 
not make the will inoperative as executed under a mistake of fact 
touching the existence of the heirs at law within the meaning of 
section 2403 of the Code. 

. Where a will in one of the clauses thereof contained this provision, 
to-wit: ‘‘Item sixteenth—I hereby give and bequeath to such per- 
sons as I may name and indicate on a list to be signed by me, and 
folded up with this my will, and in the proportions and of the 
elasses therein set forth, all my silver ware and plate of every de- 
scription, said list to be taken as part of this my will and testament, 
and said persons therein named to be legatees under this clause or 
item of my will,” and after the death of testatrix a paper answering 
the description contained in said item, except that it bore date pre- 
vious to the date of the will, was produced and filed with the will 
when offered for probate; and upon eareat filed the finding was in 
favor of the propounders generally, the petition of the executors, 
the citation issued thereon, the verdict and the judgment making no 
special mention of said collateral writing as included in the pro- 
bate; and neither in the caveat, nor in a subsequent motion for new 
trial by caveators, nor in their bill of exceptions to this court, was. 
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any question made touching the indentity of said collateral writing, 
nor as to whether the same in reality was propounded, or under the 
law and the facts could be propounded and proven and put to 
record as part of the will itself; it is too lateto raise these questions 
for the first time on final argument in this court. 

. A will written upon separate and detached sheets of paper mav still 
be a good will, if the writing propounded taken as one entire docu- 
ment, is in all its parts the identical testament mace by the decedent. 
Where the whole will is in writing, and all the forms of law were 
fully complied with for its exccution and attestation, and the ques- 
tion of the identity of the several sheets propounded, with those on 
which the will was thus executed and attested, was fully and fairly 
submitted to the jury, the finding should not be disturbed unless 
some rule of law has beea violated. 

5. In this case the verdict is contrary neither to law nor the evidence, 
but plainly accords with both. 


Witness. Wills. Practice in the Supreme Court. New 
trial. Before Judge Tompkins. Chatham Superior Court. 
May Term, 1878. 


Reported in the opinion. 


W. W. Monteomery; J. R. Saussy, for plaintiffs in 
error. 


Jackson, Lawron & Bastncer; Harrrince & Catsnoim ; 
Cuar.ets C. Jonss; Wm. Grayson Mann, for defendants. 


Hittyer, Justice. 


This is the second time the present ease has been brought 
to this court. (See 59 Ga., tl.) On the former trial, the 
jury in the court below found against the will, and on the 
motion of the propourders, the court below granted a new 
trial. The caveators brought a writ of error, and this court 
affirmed the judgment. The scope of the litigation origi- 
nally existing between the parties was greatly narrowed by 
the former adjudication, and to thatextent it is unnecessary 
to be recounted here. 

The second trial was had in Chatham superior court at 
the May term, 1878. It appears in the record that Mary 
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Telfair died in May, 1875, and that a few days subsequent 
to her death, a paper purporting to be her last will and 
testament, wes presented to the ordinary of said county, 
and along with it there was filed on the fifth of June, of 
that year, another writing purporting to be the paper 
referred to in one of the clauses of said will, in the follow- 
ing language, to-wit: 

“Ttem 16. I hereby give and bequeath to such persons 
as I may name and indicate ina list to be signed by me 
and folded up with this, my will, and in the proportions, 
and of the classes therein set forth, all my silver ware and 
plate of every description, said list to be taken as a part of 
this, my will and testament, and said persons therein named 
to he legatees under this clause or item of my will.” 

The will proper had three subscribing witnesses, to wit: 
Gen. A. R. Lawton, Jas. B. Reid,:and Wm. J. Marshall. 
The collateral writing in question also had three witnesses, 
namely: A. R. Lawton, W. J. Marshall, and John S. 
Coburn, and in other respects answered the description 
ealled for by said 16th item, except that it bore a previous 
date. 

On the seventh of June, in said year, A. R. Lawton made 
affidavit, for probate in common form, to said collateral 
writing along with the will; and Jas. B. Reid made affida- 
vit for the probate of the will, in common form, describing 
it as “the annexed instrament of writing, purporting to 
be the last will and testament of Mary Telfair, late of 
Chatham county, deceased.” There is nothing in the 
record to show that there was any judgment made in the 
court of ordinary admitting the will to probate in common 
form; but on the seventeenth day of June, 1875, Wm. 
Neyle Habersham and Wm. Hunter, the executors named 
in the will, filed their petition in the court of ordinary, 
praying “that the said last will and testament may be ad- 
mitted to probate in solemn form, and that citation issue 
accordingly to the heirs at law,” naming them. Pursuant 
to said petition, a citation issued, was duly published and 
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served. A caveat was filed, originally by the present cave- 
ators and certain other persons, and upon varions grounds 
not material to be here stated. But in the subsequent 
course of the proceedings, the pleadings on the part of the 
caveators were amended by the withdrawal of the caveat, 
as filed by or in behalf of said other persons, and by strik- 
ing out all former grounds of the caveat, and, in lien 
thereof, filing the following. in substance, as the caveat of 
the present plaintiffs in error, to-wit: George Noble Jones, 
and others: “1. That the said will was not attested and sub- 
scribed in presence of said Mary Telfair by three compe- 
tent witnesses. 2 That said Mary Telfair was under a 
mistake of fact as to the existence of her heirs at law. 
8. That she was not of sound and disposing mind and 
memory. 4. That at the time of her death, said testatrix 
did not know that the caveators, George Noble Jones and 
others, and Mary E. Thompson, were her heirs at law.” 
And, as before stated, at said June term of Chatham supe- 
rior court, the parties went to trial on the issue of devisavit 
vel non, under the pleadings as thus made. 

The three subscribing witnesses to the will proper, viz: 
Gen. Lawton, Dr. Reid, and Mr. Marshall. were examined 
as witnesses, and from their testimony it appeared that the 
will was executed, attested and published under all the 
forms of law requisite to make a good will. 

From their testimony and that of other witnesses, the 
soundness of mind and memory of the testatrix, her knowl- 
edge of the contents of the document, and all other matters 
at issue, were sufficiently established to justify a verdict in 
favor of the propounders, and it is unnecessary to set out 
the testimony at large for the present purpose. 

It appeared that at the time the will was signed by the 
testatrix and the subscribing witnesses, it was written on 
several separate sheets of legal cap, four pages to each 
sheet, and the attestation clause on the last sheet recites 
that the will was written on fifteen pages of writing, the 
seventh page being blank. 
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Just how much of the will was on the last sheet, or what 
particular bequests were written on it, and what on the 
other sheets, does not appear. The testatrix and subscrib- 
ing witnesses signed at the foot of the whole will where the 
attestation is written, and in addition to this, the testatrix 
signed on the margin at the foot of the other sheets, and 
the fact that sne did so sign on the margin or margins is 
stated and testified by each of the subscribing witnesses, 

The testimony is silent as to whether the above mentioned 
collateral writing was at that time present with the fifteen 
pages of writing before mentioned, or whether, in point of 
fact, it was then and there, simultaneously with the other 
steps taken in executing the will, “folded up with” said 
will by the testatrix, as recited in the sixteenth item above 
quoted, in her presence, or by her direction ; but General 
Lawton testified that, after the signing of the different 
sheets, they were taken by him to his office, folded up, and 
fastened together, and locked up in the vault of a bank, 
and after the death of the testatrix he produced the same to 
Mr. Geo. Noble Jones, as one of the heirs at law, and to 
Messrs. Habersham and Hunter, the executors, and read 
the will to them. 

The will contains certain bequests for the benefit of the 
poor of Chatham county, and other bequests to charitable 
uses, bequests to the Presbyterian church, the Union Society, 
and the Ilistorical Society, of Savannah. It appeared in 
the cross-examination of the subscribing witnesses, that Mr. 
Marshall was neither a member of any of said societies, nor 
owned any property in Chatham county, nor was rated for 
taxes there ; thit Dr. Reid was a member of the Ilistorical 
Society ; that Gen. Lawton was a pew-holder in the said 
Presbyterian church, and also a member of the Historical 
Society, and that both he and Dr. Reid were property- 
holders in Chatham county, and were rated, as such, for 
taxes. The constitution and nature of the organization of 
none of these societies, or of the church, is set out in the 
record; and the nature of the interest which a pew-holder 
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in the church, or a member of the society has therein, is 
not made to appear. 

At the trial, objection was made to the competency of 
these gentlemen to testify as subscribing witnesses, on the 
ground of alleged interest in said societies and church, and 
of interest as tax-payers, in the support of tle poor of said 
county, for which support the will in part provides. The 
court admitted their testimony, holding them competent. 
The caveators, in writing, asked the court to charge various 
legal propositions, stating the law, as contemplated by them 
in their grounds of caveat above set forth, and as touching 
the alleged incompetency of said subscribing witnesses, but 
making no distinet request as to the effect of such alleged 
interest upon the credit of the witnesses, though competent. 
The jary returned a verdict in the following form : 

“ We, the jury, find the paper propounded to be the last 
will and testament of Mary Telfair. June 26, 1878. John 
P. Robinson, foreman.” And thereupon a judgment was 
entered “that the said will was the last will and testament 
ef the said Mary Telfair, and the same being now proved 
in solemn form, that it be admitted to record,” ete. 

There was a motion for a new trial on various grounds; 
first, that the verdict was contrary to the evidence ; secondly, 
that the verdict was contrary to law; thirdly, that the court 
erred in refusing the written requests to cliarge made by 
the caveators; fourthly, in charging as follows: “If the 
jury should find that the caveators were the real heirs at 
law of Miss Telfair, the fact that she did not so consider 
them, or that she was ignorant of the law concerning who 
were her real heirs, that these facts did not, under section 
2403 of the Code, constitute such a mistake of fact as to 
the existence or conduct of her heirs at law as makes the 
will at all inoperative ;” and again, in charging as follows: 
“T also charge you that if you should find that one or more 
of the witnesses to the will are members of the Presbyterian 
church, or pew-holders therein, or are members of the 
Georgia Historical Society, or either of the societies which 
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are beneficiaries under the will of Miss Telfair, or are 
property-holders and tax-payers in the city and county, 
they are not, by either of these facts, rendered incompetent 
witnesses to the will, and the will is not void or invalid by 
reason of these gentlemen being witnesses who are church 
members, pew-holders, and members of the society as afore- 
said.” 

And again, in charging as follows: “In the opinion of 
the court, the will is perfectly valid and legal in all its 
terms and provisions, and is a will that in law can and 
ought to be proved and carried into effect, provided the 
testatrix was of sound and disposing mind and memory, 
and was not acting under any mistake of fact as to the 
existence or conduct of her heirs at law, and if you find it 
legally executed.” 

And again in charging as foliows : 

“If, when the will was signed, the sheets of paper were 
not attached together, but were fastened by o1e of the wit- 
nesses after he had taken them to his office, it does not in- 
validate the will, if you find all the other facts necessary to 
make a will, and that the will for probate is composed of 
the very sheets of paper signed by the testatrix, and in just 
the condition they were when it was signed.” 

The motion for new trial was accompanied by brief of 
evidence as required by law, and after argument had, the 
motion was overruled. The present writ of error was pre- 
sented seeking to reverse that decision. 

The bill of exceptions contains three assignments of 
error,—first, that the court erred in refusing a new trial on 
the first and second grounds set out in said motion for new 
trial; second, that the court erred in refusing to give the 
charges requested by the caveators as set forth in the third 
ground for new trial, and again in refusing a new trial for 
such error ; third, that the court erred in giving the charges 
complained of in the fourth ground for new trial, and 
again, in refusing to grant a new trial for such error. 

1. Under the state of facts shown by this record, what- 
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ever doubts may have existed prior to the witness act of 
1866 as to the competency of the subscribing witnesses, 
Dr. Reid and Gen. Lawton, or either of them, (or even if it 
be admitted that, according to the authorities cited in the 
argument as ruling upon the state of the law prior to that 
time, in this country and in England, said persons would be 
‘ incompetent as subscribing witnesses); yet, when we look to 
those provisions of the Code, as they existed on the subject 
of the attestation and execution of wills, at the time the wit- 
ness act of 1866 was passed, and notice the broad and sweep- 
ing terms in which it is declared in said act that “ no per- 
son offered as a witness shall be excluded by reason of in- 
capacity from crime or interest, or from being a party, from 
giving evidence, either in person or by deposition, accord- 
ing to the practice of the court, on the trial of any issue 
joined, or of any matter or question, or on any inquiry aris- 
ing in any suit, action, or proceeding, civil or criminal, in 
any court, or before any judge, jury, sheriff, coroner, mag- 
istrate, officer or party, having by law, or consent of the 
parties, authority to hear, receive and examine evidence ; 
but every person so offered shall be competent and compel- 
able to give evidence on behalf of either or any of the par- 
ties to the said suit, action or other proceeding, except as 
follows.” Then follow the five exceptions set out in the 
statute, neither of them covering the case of a subscribing 
witness to a will, Prior to the date of said act, it was 
already provided by section 2417 of the Code, that a legatee 
or devisee under a will was a competent witness, but that 
the legacy or devise to him should be void, and we hold 
that the act of 1866 is not in conflict with, and dves not re- 
peal, this provision; but by a proper construction of said 
act, the subscribing witness is competent without reference 
to the question of what shall become of his legacy. By 
section 2417 his legacy would doubtless lapse into the gen- 
eral estate and be disposed of as any other clause or pro- 
vision of the will may indicate, if there be any covering 
it, or as the law may otherwise require. It was urged at 
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the argument that the interest here in question, as, for in- 
stance, that of a tax-payer, was of a nature that could not 
lapse—that the tax-payer could not avoid being benefitted 
by having the poor rates of the county lessened if the will 
was set up. But for the present purpose it is sufficient to 
know that by the lawas enacted by the witness act of 1866, 
and the provisions of the Code on the subject of wills, the © 
witnesses were competent, under the facts appearing in the 
record, no matter what their interest or the nature of it. 
The judge in the court below so ruled and we hold that he 
ruled correctly. 

2. At the time the will was executed, and, to my mind, 
for years previously, and since then, until the decision was 
rendered by this court as before referred to, in the 59 Ga., 
11, it was a mooted question in Georgia as to what was the 
correct rule by which to count the degrees of consanguinity, 
and to ascertain who were the next of kin where contest- 
ants were collateral as remote, and belonging to different 
branches of kindred, as were those in the present case. 

On the trial, the caveators sought to show that at the 
time she made the will, and on to her death, the testatrix 
did not know that Jones and others were her heirs at law, 
or that she was under a mistake touching the same. 

The evidence, however, plainly shows that she was well 
acquainted with both sets of contestants, to-wit: the 
present caveators, who, after much controversy in the courts 
on the Jegal question, were finally held and decided to be 
the next of kin; and that she was also well acquainted with 
her great-nieces, the other contestants, viz: the children 
of Mrs. Alberta Wetter, who, in said final adjudication, 
were held not to be the next of kin: and that she also knew 
the relationship which these several contestants bore to her, 
and how their kinship respectively was derived. 

It is not strange that the testatrix should have had the 
prevailing doubts on the law question involved ; for it was 
a question about which the ablest lawyers and the most dil- 
igent courts have differed, and which it took a vast amount 
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of legal research, the production of abundant authority, 
the most laborious arguments by counsel, and careful con- 
sideration by this court to settle; at least, much of such was 
expended before it was settled. 

It would indeed be strange, if the testatrix had not had 
the same doubts by which lawyers and courts were so long 
troubled, and for her to have been able, by herself to solve 
‘this intricate and difficult problem, would have argued a 
degree of capacity and mental power far beyond that which 
the law requires as sufficient to make a will. 

Section 2403 of the Code is in these words, to-wit: “A 
will executed under a mistake of fact, as to the existence 
or conduet of the heirs at law of the testator, is inopera- 
tive so far as such heir at law is concerned, but the testator 
shall be deemed to have died intestate as to him.” 

This rests on the principle of mistake of fact as to the exis- 
tence of the heir at law, and not on a mistake of law as to 
any doubtful question of the rules of descent. The evil it 
seeks to remedy is, that where a testator has a kinsman, so 
related to him by blood as would naturally be an object of 
his bounty, and the testator is under a mistake, and believes 
that such heir is dead, or does not exist, and for that reason 
gives the inheritance to other. persons, when, if the exis- 
tence of such heir had been known, he would probable have 
been an object of his kinsman’s bounty. 

By the section above quoted an heir who should become 
the victim of such a mistake would be relieved. 

Bat where the testatrix knows such kinsman, and knows 
his relationship to her, and is in a situation herself to have 
weighed and decided the claims of blood relative to the 
particular individual in question, and witha full knowledge 
of all these facts, bequeaths the property to other persons, 
neither the letter nor the spirit of the law under considera- 
tion applies to the case. The judge in the court below so 
ruled, and we hold there was no error therein. 

3. It will be observed in reference to the record, that in no 


part of the pleadings on either side, either prior to the ver- 
ul 
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dict, or after the verdict, or in the bill of exceptions, was 
any question raised as to whether the collateral writing re- 
ferred to need to have been propounded, or was, in fact, 
propounded and sought to be admitted to record as a part 
of the will; or as to whether, under the law and the facts, 
the same could be thus propounded, proven, and admitted 
to record. 

No such question was made, orin any manner, directly or 
remotely, mooted in the court below, and no such question 
was decided by that court. 

This is a court of errors and cannot take original cogni- 
zance of new questions. 

These were raised for the first time on the final argument 
by the counsel for the plaintiffs in error here. We hold 
that said questions are nowhere properly made in this rec- 
ord, and this court declines either to entertain or to decide 
them. 

Whether it was necessary or proper that said collateral 
writing be propounded with the will, or whether the judg- 
ment admitting the will of Mary Telfair to reeord in sol- 
emn form, includes the said collateral writing or not, as 
part of the will, and constitutes an adjudication, operating 
as an estoppel as against these caveators in respect thereto, 
we express no opinion and make no decision. The judg- 
ment is of course final as to all that it embraces, but whether 
it embraces the said collateral writing, or need embrace it, 
is a question not made in this record. 

4, There is no force in the «bjection made at the trial, 
and insisted on in argument }):re, that the will was written 
on separate and detached s!:-ets of paper. 

The will with which the law deals is to be sought for and 
to be found in the :»ind and intention of the testatrix. The 
writing is but the evidence of that intention. It is to the 
oneness, sufficiency and completeness of the testamentary 
intent and scheme as expressed and evidenced by the 
writing, that the law looks. It is not the writing that makes 
the will legal and binding, but the testamentary intent 
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dangerous rule to say that all wills must be written on one 
continuous sheet of paper, or that they must necessarily be 
tied and fastened together with tape and a waxen or other 
seal. In the state of society, and the condition of learning 
among our people generally, and the facilities for writing 
and penmanship and clerical skill, very different standards 
of neatness and proficiency exist in different communities, 
and with different individuals, touching the preparation of 
such documents ; and there is no known rule as to any pre- 
eise manner in which such papers shall be bound or attached 
together, or requiring a will to be written all on one sheet. 

It is best for convenience, of course, and controversy is 
less liable to arise, if the document is neatly, properly and 
securely fastened together before the testator and the wit- 
nesses sign it. But it is by no means essential, and to re- 
quire it would be to upset a very large percentage of wills 
now held to be of force in this state. 

The true question is, was the identical writing—the doc- 
ument—in all its parts, finished and completed as the testa- 
trix wanted it, and as an entire grammatical or rhetorical com- 
position, propounded at the trial, the identical writing as was 
attested and signed by the testatrix and the witnesses, under 
the forms necessary to constitute a good will. In the pres- 
ent case the question of the identity of the several sheets 
was fully and fairly submitted to the jury under the proof, 
and they found on this question in favor of the propounders. 

The testamentary scheme contained in the will, displays, 
on the part of the testatrix, a broad philanthropy, great 
knowledge of the society and timesin which she lived, deep 
foresight in choosing the objects of her bounty, and the 
measures for its faithful and enduring application, in fact, 
unmistakably the product of a well-ordered and strong 
mind. It would be hard to find a will in which so large an 
estate (over $600,00"') is bestowed to varied objects of cul- 
ture, charity and religion, personal regard and kinship, 
though remote and collateral, and in which will, and every 
clause of it, judgment is more apparent. 
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The evidence, both that afforded by the will itself and all 
the testimony, supports the finding ; the judge who presided 
at the trial was satisfied with that finding, and we deeline to 
disturb it. Upon the whole case, taken altogether in all its 
parts, bothof law and of fact, the verdict was neither con- 
trary to the law or the evidence, but accords with both. 

Judgment affirmed. 


*Vanzant vs. Tae Strate or Georeta; Zummer vs. Danssy : 
Frost vs. Tue Stare; Oviver vs. Wuiraker & Son; 
Jackson vs. Tue State; Bearpen vs. Toe State; Miron 
vs. Hitt; Jounsron et wx. vs. Jackson ; ALForp vs. THE 
Srate; Rosertson, adm’r, vs. Morris; Tooie alias Luxe 
vs. Tue State; Garpennire vs. Toe Srare; WELLS vs. 
Tue Strate; Mercer & DeGrarrenreip vs. JACKSON ; 
GoyEN vs. Tue Srare. 


JAcKson, Justice. 
The discretion of the court below im granting or refusing a new trial 


will not be controlled where there is evidence to sustain the verdict, 
unless some well recognized principle of law or equity be violated. 


CreMEnNts vs. TIF. 


The first grant of a mew trial on the ground that the verdict is deci- 
dedly against the weight of the evidence in the opinion of the 
presiding judge, will not be reversed by this court unless it appears 
that the judge has abused the discretion with which the law invests 


him. 


JACKSON, Justice. 


* No reports or opinions are published in the following cases under the provisions of 
act of Mareh 2, 1875. 
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Tue Crrizens’ Bank or Georeta ef al. vs. Cuok; Stewart 
et al. vs. Ross et al., adm’rs; McE.rresu ef al. vs. Toe 
Mayor, Etc., or CARROLLTON. 


The diseretion of the chancellor in granting or refusing an injunction, 
or in appointing or refusing to appoint a receiver, will not be con- 
trolled unless abused, or unless some well settled principle of law 
or equity be violated. 


Warner, Chief Justice. 


Pace vs. Tu# Stare or Georeia. 


. Newly diseovered testimony the effect of which is merely to im- 
peach a witness, unsupported, too, by the affidavit of the party and 
the counsel that they did not know of its existence at the trial, will 
not avail to secure the grant of a new trial. 

2. The evidence of the accomplice is corroborated by other witnesses, 
and the verdict is not contrary te law oer to the weight of the testi- 
mony. 


Jackson, Justice. 


Croce vs. Tue Srate or Georeta. 


‘When the only error assigned in a bill of exceptions is the overruling 
of a motion for a new trial, and the reeord contains no such motion, 
the judgment will be affirmed. 


Warner, Chief Justice. 


Pervve et al. vs. Power. & Morpary. 
{This ease was argued at the last term, and the decision reserved.] 
Powell & Murphey sued John Perdue and his wife for two mules, and 


the jury found for the plaintiffs. The defendants moved for a new 
trial which was refused, and that refusal is the error complained of. 
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The presiding judge declines in express terms to certify to the truth 
of the grounds of the motion for a new trial. So that the sole 
question we can consider is whether the verdict is contrary to law 
and evidence. 

The plaintiffs introduced in evidence a bill of sale to the mules signed 
by Perdue and wife but introduced no bond to reconvey, and this 
seems to be the ground on whiclr defendants rest their exception to 
the verdict as being against evidence and law. From the other 
evidence in the case it appears that the bill of sale was made to 
secure a note which had not been paid, and that it was intended to 
pass title until the debt was paid. The defendants could have ten- 
dered the balance due on the note and successfully defended the 
action by an equitable plea. In the absence of such defense, the 
plaintiffs showed enough to entitle them to recover without refer- 
ence to the Code, sections 1969, 1970. 

The case of Griggs vs. Stripling, 59 Ga., 500, is wholly unlike this. See 
Carswell vs, Hartridge, 55 Ga., 412; Lackey vs. Bostwick, 54 Ga., 45; 
West vs. Benneti, 59 Ga., 507. 


Jackson, Justice. 


Tooter vs. Davenport & Smiru. 


. Where suit was brought on a note for thirty-four dollars for a mule, 

and the defense was a latent defect or want of soundness in the mule, 
known to the vendor and not to the vendee, and not communicated , 
to the vendee, such defense will not operate to reduce the recovery 
in the absence of proof going to show how much the defect reduced 
the value of the mule, especially where the vendee had no express 
warranty of soundness, and kept the mule nearly a year to make 
his crop without complaint, and took out an exemption from the 
ordinary for him. 
Where there is no service at all there is no suit, and there having 
been thus, for want of service, no suit in certéorari for more than 
three months, there is nothing to be renewed within six months. 
58 @a., 147. 


JACKSON, Justice. 


[On December 23, 1875, a case was tried before a justice ; on Febru- 
ary 4, 1876, defendant sued out a writ of certiorari; on April 14, it was 
presented to plaintifi’s attorney for an acknowledgment of service, 
which was refused; at the October term, 1877, on the motion of plain- 
tiff in certiorari, the case was dismissed; in February, 1878, he renewed 
his petition; on the hearing the court overruled it, and he excepted. 
For the other facts, see the syllabus. ] 
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Crowpker, trustee, vs. Jackson ef al. 
[This case was argued at the last term, and the decision reserved. | 


The certificate of the judge is as follows: ‘“‘I do certify that the fore- 
going bill of exceptions is true, and the evidence thereto attached 
contains all the evidence material,” etc., etc. No evidence at all és 
attached to the bill of exceptions. It must therefore be dismissed. 


J avKSON, Justice. 


WeraTHERLY vs. Mus. 


Where an acknowledgment of service on a bill of exceptions was 
without date, and signed by two attorneys, who neither appeared 
in such acknowledgment nor elsewhere on the face of the record, 
to represent the defendant, the writ of error will be dismissed. 


Warner, Chief Justice. 


Pearce ef al., executors, vs. ALLEN. 


{This case was argued at the last term, and decision reserved, ] 


1. In this case no motion was made for a new trial, and there was no 
testimony embodied in, or exhibited to, the bill of exceptions; 
therefore the bill of exceptions is dismissed. Only in cases where 
motions are made for new trials can the evidence be made a part of 
the record, and be considered ax legally before this court. See 
Code, $4253 

. The charge of the court cannot be reviewed in this case understand- 
ingly without the evidence, and the sole point complained of is 
upon the charge, 


Jackson, Justice. 


McDonatp vs. Nigar. 


An affidavit to foreclose a laborer’s lien must show affimatively that 
the contract of labor has been completed. See 61 Ga., 211. 


Warner, Chief Justice. 
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Edmondson us. The State of Georgia—Askew, ex’r, vs. Carswell, ex’r, eé al., etc. 








Epmonpson vs. Toe Srate or Groraia. 


This case is covered by the cases of Ward et al. vs. The State, and is 
decided as they were. 


Jackson, Justice. 


Askew, executor, vs. CarsweELL, executor, et al. 


One creditor of the common debtor as no right to be made a party 
to another creditor's suit, or to intervene in it at any stage of its 
progress, the suit being an ordinary action at law for the recovery of 
a debt. 


Buiecktey, Justice. 


Suortrer et al. vs. Naaue ef al. 


This case is controlled by the principle of the decision of this court in 
the case of Wright et al. vs. Nagle et al., between the same parties, 
reported in 48 Ga., 367, and in 58 Ga., 606. 


Jackson, Justice. 


Honr vs. JuHAN. 


Where an administrator’s bond was executed prior to 1868, though a 
devastavit did not occur until after that date, the homestead of a 
security was subject to an execution under the judgment of devas- 
tavit. The date of the bond governs, not that of its breach. See 
61 Ga., 395; 54 7d., 551. 


Warner, Chief Justice. 


Banes vs. McLeop e¢ al. 


The appointment by the ordinary, under section 2043 of the Code, of 
appraisers to view the survey and value the improvements of realty 
claimed as exempt, is but preliminary to judicial action, and is not 
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Haralson & Co. vs. Newton et al.—Cochran vs. Knowles.—Spencer vs. Farrow. 


the subject of appeal to the superior court. Not until the ordinary 
has adjudicated upon the return of the appraisers is there matter 
for appeal. 


BLeckLey, Justice. 


Haratson & Company vs. Newton et al. 


A pretended sale by a debtor, for the purpose of avoiding his creditors» 


does not render the interposition of a court of equity necessary, 
especially where discovery is waived. Attachment will lie under 
Code, $3297. 


WaRNER, Justice. 


Cocuran vs. KNow es. 


. A motion for a new trial having been made at the term when the 


verdict was rendered, and the court, without objection, having 
passed an order allowing the movant fifteen days to perfect the 
brief of evidence and present the same to the presiding judge for 
his approval, and the counsel for each party having submitted a 
brief, which the court, at a subsequent term, with the co-operation 
and assistance of the respective counsel, corrected and harmonized, 
thus making up a brief which the judge approved and ordered to 
be filed; and then, at the same term, the court, with the consent of 
both counsel, having passed an order appointing a time to hear and 
determine the motion in another county: 


Held, that it was too late at the hearing to object for the first time that 


2. 


the brief of evidence was not sooner made out, approved and filed. 
The superior court derives the power of granting new trials directly 
from the constitution. The exercise of the power once (where 
questions of both law and fact are involved) is no abuse of discre- 
tion, unless the case is too clear for rational controversy. 


Buiecktey, Justice. 


Spencer vs. Farrow. 


This was an action brought against Mrs. Farrow A plea was filed 


by H. U. Farrow, and the only service was upon W. P. Price. No 
valid judgment could be rendered upon such service and pleadings 
for the plaintiff against Mrs. Farrow; the jury found for the defend- 
ant and the judgment must be affirmed. 


Jackson, Justice. 
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Carter v8. Waiters, executor.—Barnes vs. Moore, Marsh & Co., etc. 








Carter vs. Watters, executor. 


A distress warrant will not be dismissed because sued out by one of 
two executors, especially where the contract of rent was made with 
him alone. 


Warner, Chief Justice. 


Barnes vs. Moorz, Marsu & Company. 
(Jackson, Justice, was providentially prevented from presiding in this case. ]} 


If a mortgagor, having the money to pay off the incumbrance (the 
debt being past due), and intending so to apply it, changes his 
mind, and concludes to expend it and does expend it in purchasing 
goods of the mortgagee, upon a parol agreement by the latter to 
indulge him on the mortgage for another year, and to extend to him 
a limited credit for other goods to be subsequently sold to him 
within that period, this agreement does not become a part of the 
mortgage contract, but is separate and distinct from it, and damages 
alleged to have resulted from a breach of the agreement in refusing 
to sell goods on a credit as stipulated, cannot, by way of recoup- 
ment (that mode of defense being the only one offered or insisted 
upon), be applied in reduction of the mortgage debt, on a rule to 
foreclose. 


Bieckurty, Justice. 


Boston vs. Toe Georata Rarroap. 


When this case was here on demurrer (60 Ga., 339) it was held that 
“a person who declares that he was upon a railroad track by its 
consent and was injured by the running of the cars caused by 
unusual loading of the same—the timbers projecting seven feet 
beyond the track, and he standing that distance from it at night, 
supposing himself safe at such a distance from the rail—several 
other trains properly loaded having passed without injury to him, 
has the right to go to the jury, the question of negligence being one 
peculiarly for the jury, the presumption in all cases being against 
the company; and a declaration alleging facts to the effect above 
stated, should not have been dismissed on demurrer.” On the trial 
before the jury, it did not appear that the plaintiff was on the em- 
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Bullard & Smith vs. Trice e¢ al.—Moore vs. The State of Georgia. 








bankment of the defendant by its consent, expressed or implied, 
and it further appeared that the agents of the company used all 
reasonable care and diligence in running the train according to 
schedule along the road at the time of the alleged injury, and that 
plaintiff was voluntarily on a dark night on the embankment of 
defendant, when a public road, within one hundred and fifty feet 
thereof, ran parallel thereto to the place where plaintiff was going, 
and where it also appears that plaintiff was not seen by the defend- 
ant’s agents in control of the cars, and would have got further from 
the track but for briers, thereby recognizing, as he testified himself, 
the place where he stood as dangerous, and where the evidence ren- 
dered it improbable, to say the least, that he could have been hurt by 
the cars at such distance from the track—the same having passed 
depots adjacent to the spot where he stood without striking ob- 
structions nearer the track than he was standing, and where the 
agents of the company had examined the cars shortly before the 
alleged hurt, and found no such timber projecting therefrom; and 
where the case in the main was fairly submitted to the jury—almost 
exactly in the language used by this court in its judgment on the 
demurrer—and the jury found a verdict for the defendant : 

Held, that this court will not control the discretion of the superior 
court in overruling the plaintiff’s motion for a new trial, the verdict 
being in accordance with law and the weight of the evidence, not- 
withstanding there may have been some inaccuracies in the charge 
of the court not amounting to error on any controlling question at 
issue. 


JACKSON, Justice. 


Boititarp & Smrru vs. Trice et al. 


That one of the jurors who tried a case was a cousin of the successful 
plaintiff, which fact the defendants did not know until after the 
trial, is good ground for new trial. See 60 Ga., 550. 


Warner, Chief Justice. 


Moore vs. Tue Srate or Groraia. 


1. It is of the essence of a demand for trial under $4648 of the Code, 
that it should be entered on the minutes of the court at the term 
when made, so that the prosecuting officer may know from the 
record that a trial must be had then or at the next term. If leave 
to enter be refused, the remedy is by writ of error (28 Ga., 64; 15 





166 SUPREME COURT OF GEORGIA. 


Spies & Rossway vs. Sharp. 








Ga., 286), and not by procuring an order at the succeeding term to 
enter the demand nune pio tune. Entries nune pro tune are made for 
the purpose of supplying or perfecting a record of what the court 
did or assented to, not for the purpose of reversing its action in 
respect to what it refused to do or assent to. 19 Ga., 586. 

. One indicted for a misdemeanor moved, at the term at which the in- 
dictment was found, to enter a demand for trial on the minutes. 
The motion was not granted, why does not appear. At the suc- 
ceeding term an order was passed and entered upon the minutes, 
reciting the motion of the previous term and the fact that it was not 
granted, aad giving leave to enter the demand nune pro tune, and 
declaring that unless the prisoner were tried during that tem, 
he should be acquitted and discharged. At both terms there were 
juries impaneled and qualified. At the third term the prisoner 
moved for an order of discharge, which was refused. As it does 
not appear that there was any jury at the third term, the refusal 
was not erroneous. 


BLEcKLEY, Justice. 


Spiess & Rossway vs. SHARP. 


[This case was argued at the last term, and decision reserved. ] 


. No motion to set aside the verdict and grant a new trial having been 
made, exceptions to the rulings of the court and to the decree will 
alone be considered. 

2. Continuances are questions for the discretion of the presiding judge, 
and its exercise in this case was not abused. 

3. There is no need to make the sheriff a party to a cause where his 
return is not traversed; and where he returns that he left the copy of 
a rule at the party's residence, and the party’s testimony is that she 
did not get it, there is no conflict between the two statements, and 
no necessity for a traverse of the return, and in fact there was none 
made in the case. 

. The exception to the charge is as follows: ‘‘ that the court erred 
under the pleadings and facts in this case (the same not being con- 
troverted, but admitted to be true, as alleged by the original bill, 
to-wit: ‘At the March term, 1872, of this court, the said Spiess 
& Rossway filed their petition to foreclose said mortgage. A rule 
nisi was issued, and at the October term, 1872, a rule absolute was 
obtained, and a fi. fa. issued, which was levied by the sheriff on 
said land of your oratrix, and on the 4th day of February, 1873, the 
said land was sold by the sheriff of DeKalb county, and under and 
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by virtue of said fi fa., to said Spiess & Rossway, for the sum of 
one thousand dollars, and a deed made in accordance with the sale ”) 
in failing to charge that said Spiess & Rossway being purchasers at 
the judicial sale under a judgment by a court of competent jurisdic- 
tion, were protected by said purchase as aguinst the claim of the 
complainant, and that defendants were not bound to look further 
than the proceedings to foreclose to see that the same were regular 
and in accordance with the law, and as the same appear by exam- 
ination of the rule nisé with the entries thereon and the judgment of 
the court rendering the rule absolute thereon, and that the proceed- 
ings under the levy and sale were notice to all parties in the case 
who were bound to take cognizance thereof; and instead of so 
charging, in charging the jury in the following words, to-wit: ‘The 
defendants, Spiess & Rossway, say that they are to be protected in 
their title because they instituted proceedings to foreclose the mort- 
gage, and because there is a judgment of foreclosure, and that Mrs 
Sharp is estopped from denying service of the rule nisi;’ whereas 
the position taken by counsel for defendants was that they were 
protected as purchasers at a judicial sale).” It is difficult to compre- 
hend what is meant by this exception; the ground of complaint 
seems to be that the judge did not put the case on the fact that de- 
fendants were purchasers at a judicial sale, but on the binding force 
of the judgment of foreclosure. So understanding it, we fail to see 
error in the exception. It does not appear that any request to 
charge, either oral or written, was made; and it is not apparent how 
or in what particular the court erred. 

. No motion being made to set aside the verdict and grant a new trial, 
and the decree following the verdict, it is right, especially the part 
excepted to awarding a writ of possession to the complainant. 





JACKSON, J ustice. 


JOHNSON vs. RoBERTS. 


One entitled to a homestead, may take the statutory or the constitu- 
tional homestead at option, but cannot take both. The two are dis- 
tinct, and where one has been taken, it cannot be supplemented by 
the other. 


Warner, Chief Justice. 
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Smrru vs. Tue State or Georaia. 


. The county court may proceed to try the prisoner for a misdemeanor 


on written accusation based upon affidavit, unless the prisoner in 
writing demands indictment by a grand jury. No express waiver 
of indictment is necessary. Code, $$297, 299. 


. The requisites of the accusation are only that it shall be in the name 


of the state and signed by the prosecutor, and that it shall distinctly 
set forth the nature of the offense charged, the time and place of its 
commission, the person by whom committed, and the fact that it is 
based upon an affidavit, referring thereto. Code, $299. 


3. An a'‘i.davit and an accusation for the offense of malicious mischief, 


which charges that the accused entered a certain edifice, broke and 
injured an organ, defiled it with ordure, and, at the same time and — 
place, defiled with ordure certain benches and books, charge but one 
offense though the organ belonged to an individual, and the benches 
and books to a church. When benches and books in a church edi- 
fice are described as the public property of the church, the meaning 
is, that they are its common property, or for common use by the 
members or by the congregation. 


. In describing the offense, the accusation need not go beyond a reci- 


tal of the terms of the affidavit, if these terms are so ample and 
minute that they would suffice in a regular indictment. 


. Where a church is mentioned by name as the owner of property, the 


persons composing it need not be specified, unless it appears affirm - 
atively that the church is not a corporation. 


. An accusation does not consist of two counts because, in setting 


forth acts of malicious mischief (all committed at the same time,) it 
enumerates some of them in one sentence or paragraph, and the rest 
in another. Neither are there two counts because some of the prop- 
erty injured was individual property and some of it the property of 
the church, and because the former, with the injury thereto, is first 
dealt with in the accusation, and the latter next. 


. The county judge is not required by law to keep in his office a list 


of the persons whose names are in his jury-box. The list which he 
is required to make is for use in furnishing the box. Code, $298. 


. After duly convening a jury and testing their impartiality in the 


manner prescribed by the Code, the county judge may postpone 
impaneling them and swearing them to try the case, and may re- 
quire their attendance on a future day, discharging them until that 
time. The prisoner has aright te have their impartiality tested 
again before they are sworn, but his failure to ask for or propose it is 
a waiver of the right. 


. In swearing the jury, if the oath administered deviates from that 


prescribed by statute, the prisoner should object. Acquiescence 
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until after the verdict has been returned and the jury discharged, is 
a wiver of objection. 

10. When the jury, in the presence of the court sitting below stairs, 
retire to the upper story of the court-house to deliberate upon their 
verdict, going up by a stairway leading directly from the room in 
which the court sits, the presumption is that the whole up-stairs is a 
private and convenient place for the deliberations of the jury; and 
unless it appears that their privacy was invaded, the verdict will 
not be set aside because no officer was sworn to attend them, or did 
in fact attend them during the time they were absent, they having 
returned into court by the same stairway, and it not appearing by 
the petition for certiorari or otherwise that the court did not cov 
tinue to sit at the foot of the stairs during the whole time they were 
above, or that there was any but the one way to or ffom the upper 
story. 

11. When a witness testifies that he knows a thing from the best of evi- 
dence, though he did not see it take place, the court may allow the 
examination to proceed for the purpose of ascertaining how he 
knows it; and when it appears that it is by hearsay, rule out the tes- 
timony. 

12. That the prosecutor had a regular seat in church, and that the wit- 
ness did not know where he sat, but has since found out, is not, of 
itself, illegal eviderce. If objectionable, the ground of objection 
should be stated. 

13. The evidence objected to should be specified. Complaint, ‘‘That 
court erred in allowing proof of injury to private property in support 
of an allegation in the accusation that an injury had been done to 
public property, this proof being let in over defendant’s objection,” 
is too vague and general. Moreover, ‘ public property,” as used in 
the accusation, is not to to be understood in a strict, but in a loose 
sense, as indicated in note 3 above. 

14. The accusation being under section 4627 of the Code, and being 
full and minute in setting forth the acts laid to the prisoner's charge, 
it was unnecessary to read to the jury any of the Code, or to state 
what particular act or acts had to be pr-y°d in order to make out 
the case. This information was conveyed to the jury by reading to 
them the accusation, and calling upon them to render a verdict of 
guilty or not guilty. A 

15. It was not error to charge the jury that “Before you can convict, 
you must believe that the prisoner is guilty beyond a reasonable 
doubt ; this doubt must be a reasonable one, not a fanciful doubt. 
A mathematical certainty is not required ; a reasonable and moral 
conviction of guilt is all that the law requires.” After thus charg- 
ing, it was not error to decline to add, ut the written request of the 
prisoner, ‘‘The testimony must satisfy the jury to the exclusion of 
a reasonable doubt that the defendant committed the acts charged, 
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before the law would j.stify a verdict of guilty.” Several acts were 
charged. It did not require all of them to render the prisoner guilty. 

16. The court having charged, ‘‘ In order to convict on circumstantial 
evidence, it must be so strong as to exclude every other reasonable 
hypothesis than that of the defendant’s guilt,” and the case being 
one of circumstantial evidence in respect to the identity of the 
guilty party, and admitting of no rational controversy as to the 
fact of the offense having been perpetrated by some person, it was 
not error to decline to add at the prisoner’s written request, ‘‘ That 
if there is a reasonable hypothesis consistent with the evidence and 
the defendant’s innocence, it is the duty of the jury to adopt that 
hypothesis, and acquit the defendant.” 

17. The court having charged, ‘“‘ The defendant began on his trial with 
the presumption of innocence in his favor, and that presumption 
remains until removed by sufficient proof,” it was not error to de- 
cline to add at the prisoner’s written request, ‘‘That the defendant 
is presumed to be innocent, and that presumption remains with and 
fully protects him until it is removed by the proof.” 

18. There being evidence of flight to avoid arrest, it was not error to 
charge the jury, *‘ That it is allowed to be proved, when a party 
attempts to escape or get out of the way of the arresting officer ; 
that is only a circumstance which is allowed to be considered by 
the jury, like other circumstances, looking to all the surroundings, 
etc., at the time.” The court having so charged, it was not error 
to decline to add at the prisoner’s written request, ‘‘ That flight is 
very slight evidence of guilt in any case, and ought not to weigh 
anything when satisfactorily explained.” Whether a given fact is 
evidence or not is for the court, but whether it is slight, or what 
weight it should have, is for the jury. 

19. It was not error to decline to charge at the prisoner’s written re- 
quest, ‘‘ That if the jury believe anybody else could have committed 
this crime, consistently with the evidence, they ought to acquit the 
defendant.” Acquittal should not result from a mere possibility of 
innocence. 

20. The jury are to act as a body, and should be charged as a body. 
The individual jurors are not to be addressed in the charge in a way 
to discourage mental harmony and concert. It is not incumbent 
upon the court to stimulate their individuality by charging, at the 
prisoner’s written request, ‘‘ That each juror must be satisfied for 
himself, from the evidence, of the guilt of the defendant, before 
he can lawfully agree to a verdict of guilty.” 

21. What any juror of ordinary capacity would certainly know, need 
not be delivered as a part of the charge of the court. Thus, it is 
not error to decline to charge, at the prisoner’s written request, 
‘* That unless the circumstances connect the defendant with the acts 
charged, he cannot be lawfully convicted of the crime charged.” 
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22. The court baving charged as set out in notes 15, 16, and 17, and 
alsu, ‘‘ That the state brings the charge, and it is incumbent upon 
the state to prove that a crime has been committed, and must 
make out the charges substantially,” it was not error to decline to 
add, at the written request of the prisoner, *‘ That the guilt of the 
accused must be fully proved. A jury, in a criminal case, ought 
not to convict the defendant until plain and manifest proof of his 
guilt.” Nor was it error to decline to add, at the like request, 
‘That if, after a careful, honest, fair, and impartial examination 
of all the evicence before you, there remains on your minds a rea. 
sonable doubt of the defendant’s guilt, then you should give the 
defendant the benefit of that doubt and acquit.” 

23. The court having charged, ‘‘ That all witnesses are to be believed 
unless impeached in some of the known methods of the law; a wit- 
ness may be impeached by evidence of general bad character, and 
may be impeached by evidence of contradictory statements, and by 
contradictory statements cf his, and either on the stand under oath 
or not; and you may consider the same; you look to all the facts; 
the witnesses on the stand and their conduct is a matter for you,” 
it was not error to decline to add, at the written request of the 
prisoner, ‘‘ That all witnesses are to be believed unless impeached 
in some of the known methods of the law; a witness may be im- 
peached by evidence of general bad character, and may be impeached 
by contradictory statements; the extent of the impeachment is a 
question for the jury; if in your judgment any witness has been 
successfully impeached, you would be at liberty to set his evidence 
aside.” As there was no evidence touching general character, both 
the charge and the request were, to that extent, irrelevant. 57 Ga., 
284 (9). Besides, there were facts tending to corruborate the contra- 
dicted witnesses, and the request makes no reference to corrobora- 
tion. 

24. There being evidence that the prisoner threatened to commit the 
malicious outrage of which he was accused and for which he was 
put upon trial, it was not error to charge the jury, ‘“‘ That threats 
is a circumstance which is allowed to be proved, and when proved, 
then it is with you to decide what weight you will give it, looking 
to the time when made, and the circumstances surrounding him 
when made, and looking to all other evidence in the case—did the 
defendant carry out said threats ?” 

25. The judge of the superior court did not err in refusing to sanction 
the petition for certiorari. 


Bieck.ey, Justice. 
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Rocers vs. Surrn e¢ al.; Busu vs. Keaton. 
Where it appeared from the record in a claim case that the plaintiff in 


ji. fa. was dead before the levy, and no parties bad been made, the 
writ of error will be dismissed. 9 Ga., 325, 15 Jd., 510. 


Warner, Chief Justice. 


Ouiver vs. Bozrnm, Benpuem & Company eé al. 


A person employed as clerk, bar tender, and boy-of-all-work, to labor 
in and about a retail grocery and liquor-store, is a laborer within the 
meaning of sections 1974 and 1976 of the Code, and is entitled toa 
general lien upon the property of his employer, with such superi- 
ority over other liens as is prescribed in those sections. See 25 Ga., 
571; 51 20., 576. 





